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1 Foreword — RightServicing — A Lawyers Perspective

On behalf of the IBM Cuaram Research Institute, | am pleased to
introduce this report, “RightServicing, A Lawyers Perspective”, by
Professor Danny Pieters, Professor Paul Schoukens, Mrs Lina Kestemont
and Mrs Kirsten Vanden Bempt with the assistance of Mr Pieter-Jan
Germaeux.

In April 2012, the IBM Curam Research Institute formally introduced the
RightServicing concept with a report launched at the International Social Security
Association (ISSA) ICT conference in Brasilia, Brazil. RightServicing is a new business
model approach for social protection organisations to deliver a differential service
response. RightServicing represents a set of organisational attributes, each a
capability, needed to deliver an optimal level of assistance for people to achieve
appropriate and sustainable social outcomes.

A differential service response is one calibrated to match the level of need (from both a
social outcome and service delivery perspective) and stands in contrast to the one-size-
fits all approach. The RightServicing business model for differential response brings
about:

e A reduction of over-servicing the majority, through the automation of low risk,
straightforward and simple interactions;

e Anincrease in deep and personalised support to address disadvantage - people
who suffer disadvantage are often under-serviced by the social program
management system; and

e Alargely self-managed servicing approach to those who have been affected by a
social risk and are able and would prefer to manage their affairs.

RightServicing is a significant update to the traditional one-size-fits-all process model.
Not all citizens need the same level of support to achieve a desired social outcome and
the amount of service provided should vary according to the social context of individuals
and their families. The concept challenges traditional thinking in social protection of
insurance for social risks.

The concept of RightServicing emerged as a way to rationalise the management of the
multiple forms of social programs that exist today (such as social insurance, social
welfare, social assistance), to meet the needs and wants of individuals and communities
while maintaining societal level outcomes within the constraints of societies ability to
fund those same programs.

Since the April 2012 launch, the RightServicing concept has been well received
throughout the global social protection community. However, as a new concept
challenging the status quo, new legal based questions were raised. Could
RightServicing be applied within a rights based social security model? Was
RightServicing only applicable in Anglo-Saxon countries with a bias towards a safety net
and social assistance based social protection model? Does the application of
Segmenting, the central tenet of RightServicing, potentially breach any laws and/or
international treaties and covenants on the grounds of unfair discrimination against
certain groups? Can data and information relating to individuals be shared across



different organisations to provide a better and more informed service response without
breaching privacy and data protection laws?

These questions and others needed to be addressed for RightServicing to be given due
consideration in particular within organisations operating within the acquired rights and
contributory social insurance model. To address these questions we turned to the
European Institute of Social Security (EISS), a pre-eminent network of specialists with a
variety of different professional and academic backgrounds in the field of social security
and social protection throughout Europe (and beyond).

Professors Pieters and Schoukens together with their EISS colleagues have examined
RightServicing through the lens of their extensive legal experience in social protection
and human rights. In their opening remarks they state “The RightServicing approach is
original and deserves our attention. However, when taking the RightServicing route,
there are some (legal) considerations to be taken into account”. They presented their
interim findings at the International Social Security Forum held in Warsaw in October
2012.

Their final report examines legal considerations across three major subject areas:

o Data and privacy protection law
¢ Equal treatment and non-discrimination
e Conditionality of social security rights

In examining each area, the research team has referred to case law, articles, treaties
and conventions from sources such as:

e Directives of the European Parliament and of the Council

e Council of Europe

e European Convention of Human Rights

e European Court of Human Rights

e Court of Justice of the European Union

¢ Committee on Economic, Social and Cultural Rights

¢ International Covenant on Civil and Political Rights

e Convention on the Elimination of All Forms of Discrimination Against Women
e Convention on the Elimination of All Forms of Racial Discrimination
e |LO

e OECD

The subject areas of data and privacy protection, equal treatment and non-discrimination
and conditionality are all topics of considerable interest to social administrators,
independent of the RightServicing concept. Readers of the report will find value in the
analysis of these complex and important contemporary issues impacting social
protection around the world even if they are not considering the RightServicing concept
per se.

This deep level of analysis reflects the complexity social program administrators face as
they change traditional business models, built up over many years, to a RightServicing
based approach. However rapidly changing social and economic conditions as
described in the original RightServicing report, leave policy and service delivery experts
with little choice other than to explore alternatives to break the one-size-fits-all paradigm.
The EISS team concluded that RightServicing principles such as Segmenting can be
justified providing there is compliance with fundamental rights and freedoms. To do this



requires administrators to be pro-active in addressing potential legal questions. They
conclude an initiative is hardly ever absolutely legally safe [i.e. zero probability of legal
challenge], nor absolutely legally impossible. This conclusion demands innovation in
policy development and service delivery. RightServicing initiatives need to be carefully
designed, described and justified (and rightly so) in terms of the legal considerations.
Otherwise the barriers to change for reforming social protection systems will remain.
This report continues a series of initiatives in which IBM and the IBM Caram Research
Institute has collaborated with the EISS. Our aim in commissioning this report is to
provide new and valuable insights into the RightServicing business model.

Martin Duggan

Director

IBM Curam Research Institute
IBM Industry Solutions

maurtin.duggan@uk.ibm.com
www.ibm.com/curam-research-institute
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2 Introduction: RightServicing from a lawyer’s
perspective

2.1 Summary

The RightServicing approach is original and deserves our attention. However, when
taking the RightServicing route, there are some (legal) considerations to be taken into
account. This research project aims at clarifying these considerations.

In a first stage it is important to make clear what we understand by the concept of Right
Servicing (1). The RightServicing approach needs to be analyzed from a legal
perspective. This is in the first place the case for its crucial, but also most problematic
characteristic, namely the aspect of segmentation (2). The other characteristics of
RightServicing may also benefit from legal scrutiny and will therefore be further
investigated (3). Finally, in the concluding part we make a concrete proposal for a
research project including a legal screening of the RightServicing approach (4).

2.2 The RightServicing concept

It is important to single out what is essentially different in the RightServicing approach. In
the formal release at the ISSA conference on Brasilia (17-20 April 2012) we read:

“RightServicing represents a set of organizational attributes, each a capability, needed to
deliver an optimal level of assistance for people to achieve an appropriate and
sustainable social outcome.

A RightServicing business model enables a differential service response. A differential
service response is one calibrated to match the level of need (from both a social
outcome and service delivery perspective) and stands in contrast to the one-size-fits all
approach. The RightServicing business model for differential response brings about:

e A reduction of over-servicing the majority, through the automation of low risk,
straightforward and simple interactions;

e Anincrease in deep and personalized support to address disadvantage - people who
suffer disadvantage are often under-serviced by the social program management
system; and

e A largely self-managed servicing approach to those who have been affected by a
social risk and are able and would prefer to manage their affairs.

RightServicing is a significant update to the traditional one-size-fits-all process model.
Not all citizens need the same level of support to achieve a desired social outcome and
the amount of service provided should vary according to the social context of individuals
and their families.”



The idea is further concretized in 9 characteristics. We read in the Brasilia release:

“RightServicing as a business model was defined in the context of nine characteristics
and these were validated throughout the research.”

These 9 characteristics are summarized in the following table:

Segmenting
Fast-tracking
Addressing Complexity

Managing Risk

Accessing

Automating

Predicting

Micro Programs

Leveraging the Ecosystem

Grouping people together with similar needs and wants

Getting through the system with the minimum of fuss

Complexity of people’s circumstances is everywhere and
must be recognised
Dynamic and focused at better service and compliance

How people access and consume the social system

Technology to eliminate manual processing and reduce
process cycle times and reduce cost

Early intervention to stop social disadvantage - prevention is
better than finding a cure

Designing social solutions to achieve desired outcomes and
address complex problems

Collaboration and sharing with other agencies and
stakeholders

The characteristics cannot be considered of equal or exchangeable importance.

“Segmenting is the highest order RightServicing characteristic as it defines target
markets requiring attention. It is a mechanism for identifying which groups of people are
underserviced and those over serviced. Segmenting enables policy makers and service
delivery administrators to see the people they serve in terms of their collective needs
and wants rather than as beneficiaries of social programs.

It is important to note that segmenting is not a definitive way of categorizing people and
should not be used as such. People will most likely fit into multiple segments.
Segmenting provides guidance on the products and services required to service a client
population. Actual delivery of these products and services is governed by other

RightServicing characteristics.

Examples of segmentation include (not exhaustive):

* Program — Unemployed, retired, families
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» Service mode — Third party, agent, staff assisted, self

*» Societal group — Working age, baby boomers, Gen X, Gen Y
» Geographic — Metropolitan, rural, remote

* Ethnicity — Indigenous, migrants

* Life event — Birth, marriage, separation, employment, death

* Location specific — Local community, housing estate, apartment block
+ Disability - Physical, intellectual, birth defect, accident

* Gender — Male, female, transsexual

» Sexual orientation - Hetero, bi-sexual, gay, lesbian

+ ICT adoption — Early adopters, followers, no access

* Income — High, medium, low, income support only “

2.3 Segmentation as crucial, but also problematic key

As appears from the above the segmentation characteristic of the RightServicing
approach is crucial for the way the other characteristics can be implemented.

Yet segmentation calls for closer attention from a lawyer’s point of view. The questions
raised are in conjunction with the use made of such segmentation, in other words
segmentation will be related to the other characteristics of the RightServicing approach.

A first issue calling for attention relates to the differentiation criteria for defining the
groups. The examples given may illustrate this problem. Some criteria such as ethnicity,
gender and sexual orientation, are from a legal perspective “critical” or “suspect”; is it
allowed for the state or its agencies to register these? It goes without saying that if the
mere registration of these is outlawed, the whole segmentation on the basis of these
criteria is to be abandoned. If these features can be registered, it is likely that this
registration will be subject to conditions about the use of such registration. Privacy
protection may and will pop up in this context. It calls for further examination which
criteria for segmentation are completely unproblematic, which are prohibited and which
take an in-between position.

A next issue calling for examination relates to the use that will be made of the
segmentation. If people are grouped according to legally acceptable criteria, it remains
to be seen whether it is possible to use the information on an individualized basis. In
other words, one thing is to group people according to some criteria, another thing is to
use that information in a way that one goes back to the individual persons belonging to
the group. A use of segmentation can be legally acceptable when it aims at forecasting
over-all expenditure in the future, but at the same time it may be highly questionable
when aiming at another (individualized) approach of the persons belonging to the group.

A third area of legal concern with segmentation is more related to the interaction with the

other characteristics of the RightServicing approach and can be summarized under the
heading “principle of equality” or “principle of non-discrimination”. If we apply

11



segmentation. In order to have persons dealt with in a differentiated way according to
the group they belong to, this may lead to a better access, a better counseling, fast-
tracking etc. with positive over-all effects in terms of policy, but might be perceived by
the individuals concerned as discriminatory: why do | get this simplified/complex
attention that my colleague does not? This is all the more a problem as what some may
see as a right or a self-evident policy, might be perceived by others as creating duties
and imposing a stricter control.

Although the RightServicing approach certainly aims at a better approach both for the
administration, the concerned persons and the concerned society as such, on an
individual level segmentation may be viewed as persecution or witch hunt. For example,
let us suppose that black urban people, female rural workers or unemployed of foreign
decent, would tend to remain longer in work incapacity schemes, when no special
initiatives of reintegration are taken. It might be in line with the RightServicing approach
to follow up all new cases of work incapacity of black urban or female rural workers, or
unemployed of foreign decent, in a more pro-active way than for people not belonging to
these groups. When doing so however, the concerned targeted groups may feel
discriminated as they will e.g. be confronted with rehabilitation measures, which are
proposed only much later to others.

From a policy point of view the RightServicing approach makes sense, but how to make
individuals perceive it in that way? Moreover, in some social security systems, benefit
recipients are granted the right to be left alone for a certain period of time, before they
can be challenged again on their work incapacity or unemployment; how to reconcile this
with differentiation on the basis of segmentation?

2.4 Some other aspects of the RightServicing calling for legal
attention

Whereas we hold the problems related to segmentation as the more important aspect
when we investigate the RightServicing approach as lawyers, this does not take away
that some other characteristics of RightServicing also need to be looked at from a legal
perspective. Let us mention some of them popping up when reading the yet available
parts of the RightServicing Brasilia release.

One first problem arising relates to the pooling and sharing of information. Various
characteristics of RightServicing seem to refer to such actions. For example, we may
encounter difficulties related to the pooling and sharing of information. when referring to
the complexity of personal circumstances of the people concerned, when improving
access to certain types of information, when designing micro programs or when
leveraging the Ecosystem. Pooling and sharing of information, data transfer between
agencies etc. will in most countries call for scrutiny under privacy protection law. That
such a data transfer, information pooling and sharing may be very desirable from a
policy point of view and may even result in positive results both for the administration

12



and the concerned people, does not take away that serious privacy protection hurdles
may have to be taken in this respect.

When looking at the “accessing” component of the RightServicing approach, we
understand that a differentiated approach may lead to an optimal access of the social
programs (we are a bit reluctant to also speak of an optimal “consumption” in this
context). Yet one should realize that such a differentiated approach has already been
adopted by many social security institutions that interact with the socially protected via
phone, e-mail, internet, letters and pamphlets and manned face-to-face contact points.
When the choice of the communication channel is at the end of the socially protected,
this does not call for special attention, at least if the follow-up is not differentiated
according to the way one accessed the system. The situation changes however when
not the socially protected person chooses, but when it is the administration deciding (on
the basis of segmentation e.g.) how people are expected to contact the administration,
possibly excluding or at least hindering access via other ways. Moreover, one should
never forget that accessing the system may not only be the start of a good, efficient and
successful contact between the socially protected and the administration, it may also be
at the start of attempts to abuse or defraud the system. Especially in case of self-
management, some risks of fraud may deserve an accrued attention, such as e.g.
identity fraud.

Finally we would also like to make a remark concerning RightServicing, which as such is
less a legal remark, but in our opinion also calls for further reflection. The RightServicing
paper sees the relation between government and citizens as in the one direction (citizen
to Government) determined by the needs, wants and obligations of the citizen, and in the
other direction determined by the social safety net programs. We read in this context:

“Governments, as the representative of society, have a social contract with the citizens
to provide the essentials of social and economic development. Citizens in turn have
obligations to government such as paying taxes and complying with the law. Within this
relationship is the important provision of a social safety net designed to respond to the
needs and wants of the people. Governments have administrative arrangements through
policy ministries and service delivery agencies to provide services and respond to needs
and wants.”

Although more implicitly than explicitly, the approach taken is very much inspired by
social services and social assistance, i.e. means tested benefits approach, rather than
by a social security rights approach. In such an approach the goal to be pursued by
government/administration may be rather obvious: a safety net, banning of poverty, full
employment, health etc. The goal of many social insurance schemes may be less
obvious and may be perceived in different ways by the administration (as debtor of the
benefit) and the socially insured (as the one having a right, a legal claim on the benefit).
Let us give a (controversial) example: in a pure social insurance approach, an
unemployment benefit scheme may pursue the reinsertion of the unemployed into a
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good and durable employment as a societal goal, while the concerned persons may see
the attribution of an income replacement when they remain unemployed as a goal of the
system. The two goals need not to contradict each other, but may get into conflict in a
RightServicing approach when a person would like to (ab)use the scheme in order to
have a period to re-orient his/her life and career, whereas from a macro perspective one
might like to get the person as soon as possible back to (decent) work. When we deal
with unemployment schemes of a non-social insurance nature, this may not be a conflict
too difficult to solve, as in such a case the macro perspective will prevail; but what about
social insurance schemes to which workers have contributed for many years for
providing a replacement income when out of work? Probably we shall also have to solve
the conflict in this case in a macro perspective, but it will be less evident and the solution
will be more nuanced. We have the feeling that this specificity of social insurance benefit
schemes might be somehow neglected in the presented RightServicing approach.

2.5 Proposal for a legal screening

In the above we have tried to illustrate that the valuable RightServicing approach leads
to some considerations from a legal perspective. This is certainly the case for its key
characteristic of segmentation. We already pointed out various concrete areas of legal
concern.

We propose to further develop these issues in order to see to what extent they call for
readjustments, clarifications or simply no adaptation but legal justification. When doing
so, one has to determine the legal framework in which the issues have to be tested.

We will not go into the details of any national legislation. We will rather work on the basis
of legal principles that are common to the Western European countries, as amongst
others reflected in EU law, the law (both hard and soft) developed in the framework of
the Council of Europe and the case law of the Court of Justice of the European Union
(CJEU, formerly known as the European Court of Justice) and the European Court of
Human Right (ECtHR). Where feasible we may also include constitutional law of states.
However, we will not elaborate on lower national legislation or case law since, in case a
government would like to introduce elements of RightServicing, it will have to provide a
legal (often statutory) base for it. Consequently, our legal screening will remain at the
level of principles.

Yet we also intend to indicate the directions into which the segmentation characteristic
may be adapted in order to answer to the identified legal concerns. In that sense our
conclusion may have a direct and practical effect.

We will first of all elaborate on the privacy related questions that are related to the

RightServicing approach (Chapter 1). Hereafter we will briefly discuss the
RightServicing’s profiling aspect (Chapter 2), followed by an extensive investigation of
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the possible problems related to discrimination (Chapter 3). Finally, we shall go into the
details of the conditioning aspect of the RightServicing approach (Chapter 4).
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3 Data protection and privacy

3.1 Introduction

RightServicing aims at providing a more individualized service. In order to do so, one
needs the necessary information/data on the individual/group of persons in order to be
able to segment the clients and provide a service more in line with the needs of the
(individual) client. The collection, storage and use of personal data is a must in order to
make segmenting possible and to make RightServicing work.

The questions asked in this chapter will be on whether data protection and privacy law
might be a hindrance to the RightServicing approach. Which data can be collected,
stored and used by a social security administration? Under which conditions will the
processing of this data be possible? In case the processing of certain data is prohibited:
are there justifications to process the data anyway? What about the right to privacy of
the individual?

When taking a first glance at the legal instruments, it is clear that processing of personal
data as such is not forbidden. One needs to meet several principles/conditions under
which data processing is allowed. For our study, special attention will have to be given
to the rules on the data processing of what is referred to as “special categories of data”
or “sensitive data”. Segmenting is indeed related to elements which are considered to be
“sensitive data” (e.g. ethnicity, sexual orientation). The processing of this data is
prohibited except in exceptional cases (e.g. “explicit consent” (see Directive 95/46/EC)).

It will also be important to check whether the “right to privacy” has not been infringed.
Both data protection and right to privacy are indeed separate rights on a European level
(EU Charter of Fundamental Rights), but since the right to data protection has evolved
out of the right to privacy, they remain intertwined. This is especially noticeable when the
case law comes into the picture. In the past, the European Court of Human Rights has
developed many of the principles of data protection laws, while the European Court of
Justice, which rules on the Data Protection Directive (Directive 95/46/EC), has on
different occasions found the data processing to be an infringement of the private life.

This chapter will therefore be set up as follows: first, a general introduction to data
protection and the right to privacy will be made; secondly, three legal frameworks will be
created on data protection and privacy: (1) on the level of the EU, (2) on the level of the
Council of Europe and (3) on an international level. On each of these levels the most
relevant legal instruments will be analyzed in a similar way, creating a framework which
allows testing the different data which are of interest to us.

Each legal framework will therefore consist of the following elements:
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1. Scope of application / definitions;
2. Conditions for lawful processing of personal data;
e Principles relating to data quality;
e Criteria for legitimate data processing;
¢ Rights of the data subject: information — access — object;
e Duties of the data processor: confidentiality and security of processing —
notification duty;
o Criteria for processing sensitive data;
3. Processing “sensitive data” (prohibited);
4. Justification grounds for processing “sensitive data”.

In the final part of this research, we will check which elements, on the basis of which
segmenting is proposed, fall under which level of protection. The key question will be
whether the data concerned is “sensitive data” or not. If the data is considered as
sensitive, the processing will in principle be prohibited, unless the processing can be
justified.

Our research will be based on the study of legislation, legal doctrine and case law.

We must however notice some possible difficulties. At European level, the legislation on
data protection is regulated by directive. These legal instruments have to be transposed
in national law by each of the EU Member States. As the directive leaves some
“freedom” to the Member States in how to implement this directive, the national
legislations can differ. For instance, as to the aspect of the “sensitive data”, the Member
States can decide to add more elements to the list. They can also decide to take on
board more justification grounds for the usage of such data.

Secondly, other international instruments on data protection, which can be but are not
necessarily binding, also leave possibilities open for the states to implement the
guidelines or legislative framework.

As mentioned, we will not take on board the different national rules and will remain on an
international level. In the end the national legislations will have to provide in the
minimum protection as mentioned in the European/international binding legislation, as
well as protect the fundamental human rights of the individual (such as “the right to

privacy”, “right to non-discrimination”).
The following legal sources will be analyzed:
On the level of the European Union

e The Data Protection Directive: Directive 95/46/EC of the European Parliament
and of the Council of 24 October 1995 on the protection of individuals with regard

17



to the processing of personal data and on the free movement of such data (OJ L
281, 23.11.1995, p. 31),

http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32011D0061:EN:NOT;
Directive on privacy and electronic communications: Directive 2002/58/EC of the
European Parliament and of the Council of 12 July 2002 concerning the
processing of personal data and the protection of privacy in the electronic
communications sector (OJ L 201, 31.7.2002, p. 37),

http://europa.eu/legislation _summaries/information_society/legislative framework
/124120 _en.htm;

Proposal: General Data Protection Regulation (proposal to replace the Data
Protection Directive 95/46/EC),

http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2012:0011:FIN:EN:PDF;

On the level of the Council of Europe

Convention for the protection of individuals with regard to automatic processing
of personal data, Strasbourg 28/01/1981,
http://www.coe.int/t/dghl/standardsetting/DataProtection/default _en.asp;
Recommendations:
http://www.coe.int/t/dghl/standardsetting/dataprotection/legal_instruments en.as

b

o Recommendation on the protection of personal data for social security
purposes,
https://wcd.coe.int/ViewDoc.jsp?id=699153&Site=CM&BackColorInternet
=C3C3C3&BackColorIintranet=EDB021&BackColorLogged=F5D383;

o Explanatory Memorandum,
http://www.coe.int/t/dghl/standardsetting/dataprotection/EM/EM _R(86)1
EN.pdf;

Convention proposal for reform:
http://www.coe.int/t/dghl/standardsetting/dataprotection/TPD_documents/T-PD-
BUR 2012 01Rev2FIN en.pdf;

On the international level

OECD Guidelines for the security of information systems and networks;

OECD Guidelines on the protection of privacy and trans-border flows of personal
data,

http://www.oecd.org/document/18/0,3746,en 2649 34223 1815186 1 1 1 1.0
0.html;

UN Universal Declaration of Human Rights, art. XII,
http://www.un.org/en/documents/udhr/;

International Covenant on Civil and Political Rights, art. 17,
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http://www?2.ohchr.org/english/law/ccpr.htm;
e UN Guidelines concerning computerized personal data files, 14 December 1990,
http://ec.europa.eu/justice/policies/privacy/instruments/un_en.htm.

3.2 Part 1: General introduction on “right to privacy” and “data
protection”

Before elaborating on the subject, we have to state that nowadays the EU Charter of
Fundamental Rights defines the right to privacy and the right to data protection as to be
two separate rights. However, it is important to mention that the “data protection right”
has in fact evolved from the “right to privacy” (article 8 of the European Convention on
Human Rights). Although still related to one another, these two rights do not fully overlap
each other.

3.2.1 Protection of personal data under article 8 ECHR: the right
to privacy

The “right to privacy” as formulated in article 8 of the European Convention of Human
Rights (ECHR), adopted by the Council of Europe in 1950 describes the “right to respect
for private and family life” as follows:

“1. Everyone has the right to respect for his private and family life, his home and his
correspondence.

2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society in
the interests of national security, public safety or the economic well-being of the country,
for the prevention of disorder or crime, for the protection of health or morals, or for the
protection of the rights and freedoms of others.”

Art. 8 (1) of the ECHR includes four “sub-rights”: the right to respect private life, family
life, home and communication. Art. 8 (2) considers the exceptions to the right to privacy;
infringements are allowed only when they are legal, necessary and legitimate.

These exceptions must however be restricted (see Case Klasse (there is an
infringement in the privacy not only when the government invades in the rights of a
person, but also when national law foresees such a possible invasion)), furthermore, the
European Court of Human Rights (ECtHR) has stipulated that the list of possible
exceptions is exhaustive and no other exceptions then those described in art. 8 (2) are
accepted (see Case Golder).

Over the years the ECtHR has developed case law which has included the protection of
personal data under the right to a private life and communication.
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As from the start, the ECtHR has interpreted the “right to privacy” in a broad way, and
this regarding the concept of “private life”, as well as the concept of “correspondence”
which is protected under article 8 ECHR. Although the Convention does not entail the
more modern means of communication as such, case law of the ECtHR has included
telephone conversations, computer and other means of communication under the scope
of the ECHR.

In the Malone case, the Court decided that not only the content of the telephone
conversations is to be protected, but also the data concerning the conversation (the
number called, the incoming number, the date of the conversation,...).

In the Case of Z. v. Finland, the Court has stated that the publication of a person’s
medical records, in the framework of a trial in which that person was not involved as a
party, is an infringement of the private life of this person and of that person’s family life.

As to the concept of “personal data” with regard to the protection of the privacy, it is clear
from the start that not all personal data was protected by the right to privacy since only
“privacy sensitive” personal information was brought under the scope of art. 8 ECHR
(see Case Gaskin, Case Chave and Case Leander). The Court did not consider the
logics of data protection in these cases, given the fact that data protection laws concern
and protect all personal data.

In the Gaskin Case’, the Court decided that there was no infringement in the private life
when the government denied access to a personal file when the government is not
processing the information concerned.

In the Chave Case, the Commission did not consider it to be an infringement of the
privacy when a file, that contained information on the persons’ compulsory placement in
a psychiatric hospital, was accessible to other persons than the concerned person
himself, since these personal files are designed to safeguard the health and the rights
and freedoms of others and were protected by appropriate confidentiality and access
rules, being accessible only to a limited category of persons from outside the psychiatric
institution.

In the Leander v. Sweden Case of 26 March 19877 the Court concluded that the
Swedish government had the right to consider that the rights of the applicant’s individual
interests can be overshadowed by the interests of the national security. In this case Mr.
Leander protested the use of a secret police file in his recruitment process as a
carpenter, a job he was not recruited for on the basis of this report.

! ECtHR, Graham Gaskin v. United Kingdom, 7 July 1989, case 10454/83, D.A., Vol. 160, par.
41.

2 ECtHR, Leander v. Sweden, 26 March 1989:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57519
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It is however also clear that the ECtHR does not follow the logics of data protection laws.

In the Case Reyntjes v. Belgium, Mr. Reyntjes complained on the fact that, after a
control of his identity card, a registration of that data took place. He claimed this to be an
invasion of his privacy. The Commission does not question the fact why and by whom
the registered personal data are used, it simply states that there is no infringement since
the data on the identity card are not privacy sensitive data. This would not be the case
when one looks at this case from a data protection point of view, since in that case all
personal data is protected, leading to the conclusion that this registration or processing
of data must be investigated, regardless the possible sensitive character of the data..

In the Case Murray v. the UK, the Court again does not look at the risks which are
involved in the use of at first glance non-privacy-sensitive data.

In the Case Halford v. the UK, the Court developed the theory on “the expectation of
privacy”. A person making a complaint over the telephone was not made aware that the
conversation was being monitored. The Court stipulated that therefore, the concerned
person could have a “reasonable expectation of privacy” and that the phone call was
protected under the right to privacy at that time.

In the Case P.G. and J.H. v. UK, it was made clear that also in the public sphere, a
person can fall back on the theory on “the expectation of privacy” whereby the Court
stipulated that also “public information” on a person can fall under the protection of
article 8 ECHR when this information is systematically collected and stored in
governmental databanks.

Only since 1997 the ECtHR has taken inspiration from the data protection law
(Convention 108) when broadening the scope of the right to privacy to data protection
and making some of the data protection principles more clear.

In the Case Lundvall v. Sweden, 11 December 1985°, the ECtHR states that the
existence of a system of personal identity numbers as such interferes with neither article
8, nor with any other provision of the Convention. As the protection of personal data is
covered by this provision, the use of the system may, however, affect the right to respect
for private life.

There is an interference with a person’s right for private life where his name appears in a
register of defaulting tax debtors to which the public has access and in spite of the fact
that a tax appeal is pending. In this case and bearing in mind the applicable local
conditions, interference was considered to be necessary for the economic well-being of
the country and the protection of the rights and freedoms of others.

® ECtHR, Lundvall v. Sweden, 11 December 1985, case 10473/83, D.R., Vol. 45, 130.
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The Court thus stipulates that the storage of information which is relevant to a person’s
private life is already falling within the scope of article 8 ECHR. The reasons of further
processing of that data are irrelevant.

In the Case Amann v. Switzerland, 16 February 2000°, the ECtHR has taken into
consideration the context in which information was obtained and stored; the fact that the
information was collected in a filing system was considered to be an infringement of the
privacy. The Court considered the storage of the information on the private life of a
person by a public authority to be an infringement of the protection of the private life
irrespective to whether the information was of a privacy sensitive nature and never
actually consulted.

In the Case Rotaru v. Romania, 4 May 2000°, the Court associated again the broad
interpretation of the term “private life” in article 8 ECHR with the notion of “personal data”
in the data protection regulation.

The court has also emphasized that information which belongs to the public domain can
be considered to fall under the scope of article 8 ECHR once it is systematically
collected and stored in files held by the authorities (see Amann and Rotaru cases).

Over the years the ECtHR has expressed the principle that individuals whose personal
data have been processed have the right to control the use and registration of their
personal data. This “right to control own data” (informational self-determination) includes
the right to access the data, to change the data and to ask to delete the data. It was also
recognized by the Court that an independent authority should be in charge to make sure
that no abuse would occur.

In the case Leander v. Sweden, 26 March 1987°; the ECtHR stated that a refusal to give
access to a personal file falls within the scope of article 8 ECtHR.

In the case Gaskin v. United Kingdom, 7" of July 1989’, Mr. Gaskin was refused access
to a file stored by the social services concerning the time he was taken into care during
his childhood. The reason for not getting access was that the file contained confidential
information. The ECtHR considered this refusal to be a violation of article 8 ECHR, not
because of the fact that there was a system of confidentiality which made access
impossible, but because the decision whereby the access was denied was not taken by
an independent authority.

* ECtHR, Amann v. Switzerland, 16 February 2000, case n° 27798/95:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-58497

®> ECtHR, Rotaru v. Romania, 4 May 2000, 28341/95:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-58586

6 ECtHR, Leander v. Sweden, 26 March 1989:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57519

" ECtHR, Gaskin v. United Kingdom, 7™ of July 1989, case n° 10454/83:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57491
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The ECtHR has also acknowledged the fundamental purpose limitation principles
meaning that personal data can only be collected, stored and used as far as the goals
for which the information is gathered are met.

The Court also acknowledged the right of the individual whose right to privacy was
breached, to receive financial redress of the damages.

However, the case law of the ECtHR does not follow the data protection logic whereby
all personal data which is processed is affected. The ECtHR always first asks the
guestion whether article 8 ECHR is applicable or not and thus keeps the distinction alive
between “privacy sensitive personal data” and “non-privacy sensitive data”. Even now
the ECtHR still excludes from the scope of article 8 ECHR the processing of data which
is as such not considered to be private, data which is not stored systematically and not
stored systematically with the focus upon the data subject whereby the data processing
could be reasonably expected.

Neither has the ECtHR recognized the very basis of data protection, since it did not
accept all the aspects of the underlying data protection principles. An example is that
although the Court recognizes that the refusal of access to personal data is in some
cases an infringement into the right of private life, at the same time the Court also stated
that article 8 ECHR does not entail a right to access personal data. This “right to access”
is however one of the fundamental principles of the data protection Convention (and EU
Regulation).

The protection of processing personal data, ensured by the article 8 ECHR, is therefore
not the same as the protection of processing of personal data under the data protection
law, even though article 8 of the ECHR was indeed a first source of protection of
personal data. The data protection regulations evolved from the protection under art.8
ECtHR.

3.2.2 Protection of personal data under the data protection rules

Data protection has evolved from the fundamental principle which provides individuals
with a “right to privacy”. At the same time, data protection and protection of privacy are
not interchangeable. Data protection is both wider and more specific than the protection
of privacy. Data protection is wider since it considers also other fundamental rights and
freedoms of an individual (freedom of speech, freedom of association, non-
discrimination). On the other hand, it is more specific since it only deals with the
processing of personal data, be it with all personal data. Case law has shown that not all
personal data is covered by the right to privacy. ®

® DE HERT P. and GUTWIRTH S., ‘Data protection in the case law of Strasbourg and Luxemburg:
constitutionalisation in action’ in S. GUTWIRTH, Y. POLLET, P. DE HERT, C. DE TERWANGNE en S.
NouwT (eds.), Reinventing Data Protection?, Dordrecht, Springer, 2009, p. 5 and following.
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Over the years it became clear however that the interpretation of article 8 of the ECHR
had reached its limits, especially in the light of new technologies which emerged.

Several legal instruments have been set up. In general, a data protection mechanism is
a set of rules and principles on how to process data lawfully in order to ensure that both
the rights of the individual are protected and on the other side that there is a free flow of
data possible. This mechanism includes rules on the data that is collected and on the
processing of that data, the rights of the data subjects and the duties of the data
processors and/or providers. Each mechanism also provides in a special protection of
“special categories of data” or “sensitive data”.

The first instrument concerning data protection in Europe was developed in 1981 when
the Council of Europe adopted the Convention on Data Protection (ETS No. 108). The
Convention dealt with data protection as a protection of the fundamental rights of the
individual (data subject), particularly regarding the “right to privacy” and the processing
of data. The content of the Convention was inspired by previous court cases of the
ECtHR since many of the principles concerning the lawful processing of data, included in
the Convention were developed by the ECtHR.

Following the Convention on Data Protection of the Council of Europe, new instruments
were also developed on a European level by the European Community (now European
Union). The main legal instrument is the EC Directive 95/46/EC on the protection of
individuals with regard to the processing of personal data and on the free movement of
such data (EU Data Protection Directive). Other instruments on the EU level were the
Directive 97/66/EC of the European Parliament and of the Council of 15 December 1997
concerning the processing of personal data and the protection of privacy in the
telecommunications sector which was replaced by Directive 2002/58/EC on privacy and
electronic communications of 12 July 2002 and Regulation (EC) No. 45/2001 of the
European Parliament and of the Council of 18 December 2000 on the protection of
individuals with regard to the processing of personal data by the Community institutions
and bodies and on the free movement of such data. Also, all EU legal instruments
concerning data protection dispose that the rules on data protection are set up to ensure
an adequate level of protection of the fundamental rights and freedoms of the individual,
especially the right to privacy, as well as to ensure the free flow of data. In the light of
this project our main focus will go to the EU Data Protection Directive.

As far as the case-law is concerned with regard to the EU Data Protection Directive, it is
clear that several of the cases of the Court of Justice have been interpreted in the light of
article 8 of the ECHR (right to privacy). The Court of Justice decided that processing of
data can infringe the right to privacy. For this reason the Court will have to check
whether processing of data, when it infringes that privacy of a person, is legitimate; thus
whether it is legal, necessary and proportionate and legitimate. In the case
Osterreichischer Rundfunk (20 May 2003), the Court even stated that any infringement
to the data processing directive also entails an infringement of the right to privacy. In
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many other cases the court referred to the 3 elements which allow for an infringement
under article 8 ECHR.

In 1980, the Organization for Economic Co-operation and Development (OECD)
developed Guidelines on the protection of privacy and trans-border flows of personal
data on the international level. These were developed “because of concerns about the
inconsistent or competing national data protection laws that had arisen in response to
new and automated means of processing information” and “emphasized that the OECD

countries have a common interest in protecting privacy and individual liberties™.

Within the United Nations, the Universal Declaration of Human Rights includes “the right
to privacy” in article 12 of the UDHR. Article 17 of the International Covenant on Civil
and Political Rights has included the right of privacy. In 1990, the UN has also
developed Guidelines concerning computerized personal data files.

3.2.3 The right to data protection: a fundamental right

In the EU Charter of Fundamental Rights of the European Union (2000), a separate
“right to data protection” is recognized for the first time, and this independent from the
“right to privacy”.

This idea was recommended by the WG 29, by stating that the basis for “data protection”
is not only the “right to privacy”, but can also be a “right to freedom” or a “right to human
dignity”. When processing certain data, such as political or religious conviction of an
individual, one does not deal with the personal life of a person, but with other
fundamental rights and freedoms that are to be taken into consideration (freedom of
speech e.g.).

The necessity of having more transparency when it comes to the processing of personal
data, especially when it concerns information processed by the public sector, is linked to
the notion of “public administration”.

The principle of “good governance” implies that public administration cannot abuse its
information power for other objectives than the ones for which they were set up. At the
same time the damage done by the infringement of the individuals’ rights must way up
against the benefits of the processing.™

Article 7 of this Charter is a reproduction of the article 8 of the ECHR, while article 8 of
the Charter introduces the right to protection of data:

® “The evolving privacy landscape: 30 years after the OECD Privacy Guidelines’, a document of
the Working Party on Information Security and Privacy, Dir. For Science, Technology and
Industry, Committee for Information, Computer and Communication Policy,
DSTI/ICCP/REG(2010)6/FINAL (Unclassified), 6 April 2011.

' D HeRT, P., Handboek Privacy, December 2003, Brussel, Uitgeverij Politeia nv. , 86 p.
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“1. Everyone has the right to the protection of personal data concerning him or her.

2. Such data must be processed fairly for specified purposes and on the basis of the
consent of the person concerned or some other legitimate basis laid down by law.
Everyone has the right to access to data which has been collected concerning him or
her, and the right to have it rectified.

3. Compliance with these rules shall be subject to control by an independent authority.”

Although not binding at the time it was agreed upon, the Charter has now “the same
legal value as the Treaties” according to Article 6.1 of the Treaty on the European Union.
This means that the Charter is legally binding for EU institutions and bodies, as well as
for the Member States with regard to the implementation of the EU law.

3.3 Part 2: Legal Framework

In this section, we will analyze the different legal sources for data protection on 3 levels:
European Union, Council of Europe and the international level.

On each level we describe the legal instruments in the following way:

(1) Scope of application / definitions
(2) Conditions for lawful processing of personal data

Principles relating to data quality

Criteria for legitimate data processing

Rights of the data subject: information — access — object

Duties of the data processor: confidentiality and security of processing —
notification duty

o Criteria for processing sensitive data

O O O O

(3) Processing “sensitive data” (prohibited)
(4) Justification grounds for processing “sensitive data”

3.3.1 Legal framework on the level of the European Union (EU)

3.3.1.1 Directive 95/46/EC of the European Parliament and of the Council of
24 October 1995 on the protection of individuals with regard to the
processing of personal data and on the free movement of such data

On European level the most important legal instrument is the Directive 95/46/EC of the
European Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free movement of
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such data.™ This directive aims to protect the fundamental freedoms of individuals and
in particular their “right to privacy”, while on the other hand proclaiming the free flow of
personal data between the Member States.

The instrument chosen by the European Parliament and Council is a directive which
implies that the incorporated rules have no direct effect. Member States are obliged to
implement the Directive 95/46 in their national legislation. They are of course free to
make their national legislation more stringent, but have to respect the “minimum
standards” with regard to data protection as set forward in the Directive.

When implementing this Directive 95/46, the Member States must protect the
fundamental rights and freedoms of natural persons and in particular their right to
privacy. Member States must also make sure not to restrict, nor prohibit the free flow of
personal data between Member States for reasons of protection of these fundamental
rights and freedoms. This means that data protection does not have “a prohibitive
nature”, but that it is rather a set of rules aiming at the free flow of information, whereby
some safeguards are introduced to make sure the rights of the individual, such as his
right to privacy, are protected.

3.3.1.1.1 Scope of application (art. 3 and 4) / definitions (art. 2)

The EU Directive is applicable to the processing of personal data, both by automatic
means or otherwise processed, and personal data which are part of a filing system or
are intended to be part of such a system (art. 3.1.).

Article 2a stipulates that “personal data” shall mean for the purpose of the Directive
95/46 “any information relating to an identified or identifiable natural person (“‘data
subject”). A person is identifiable when one can be identified, directly or indirectly, in
particular by reference to an identification number or to one or more factors specific to
his physical, physiological, mental, economic, cultural or social identity”.

The same article 2b states that “processing of personal data’ or ‘processing” shall mean
“any operation or set of operations which is performed upon personal data, whether or
not by automatic means, such as the collection, recording, organization, storage,
adaptation or alteration, retrieval, consultation, use, disclosure by transmission,
dissemination or otherwise making available, alignment or combination, blocking,
erasure or destruction”.

In order to fall under the scope of the Directive 95/46 the processed personal data must
be part or intended to be part of “a filling system”. This “personal data filling system” or
“filling system” shall mean “any structured set of personal data which are accessible

1 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32011D0061:EN:NOT
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according to specific criteria, whether centralized, decentralized or dispersed on a
functional or geographical basis” (art. 2c).

Article 3.2 gives some exceptions to the scope of application of the Directive 95/46.

However, the Directive does not apply to data processing done in the scope of an
activity which falls outside the scope of Community law, such as those provided for by
Titles V and Title VI of the Treaty of the European Union'?, and neither to processing
operations concerning public security, defense, State security (including the economic
well-being of the State when the processing operation relates to State security matters)
and the activities of the State in areas of criminal law.

Neither will the Directive 95/46 apply to data processing which is carried out by a natural
person in the course of a purely personal or household activity (art. 3.2.).

According to the case law of the European Court of Justice®® these exceptions and the
non-application of the Directive 95/46 must be interpreted in a strict manner. In other
words, the principles incorporated in the Directive should play their role as much as
possible when processing of personal data is concerned.

Article 4 of the Directive 95/46 concerns the territorial scope. When established in one
Member State, the data controller must apply the national law implementing the current
Directive 95/46 of the country where he is established. When the data controller is
established in more than one Member State, he must make sure that he complies with
the national rules applicable in each of these Member States.

Also, when the data controller is established outside the EU but uses equipment located
in a Member State for the purpose of processing, he will have to apply the national
legislation of that Member State.

For the purpose of the Directive a “data_controller” is considered “the natural or legal
person, public authority, agency or any other body which alone or jointly with others
determines the purposes and means of the processing of personal data; where the
purposes and means of processing are determined by national or Community laws or
regulations, the controller or the specific criteria for his nomination may be designed by
national or Community law”.

Court cases:

- Osterreichischer Rundfunk, ECJ, 20 May 2003, joined cases C-465/00, C-138/01
and C139/01; question was posed whether the Directive was applicable when the

2 Now Title V of the Treaty on the European Union, General Provisions on the Union’s external
action and specific provisions on the common foreign and security policy.
13 See infra: cases of Osterreichischer Rundfunk and Lindquist.
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case concerned the processing of data by a public authority in the framework of
its public mission — according to the Austrian government this was not the case
since the control activity of the national authority did not fall within the Community
law — The court decided that the Directive was indeed applicable and confirmed
that the non-application of the Directive should be an exception.**

Lindgvist Case, ECJ, 6 November 2003, Case C-101/01, (Lindgvist), European
Court Reports, 2003, p. I-12971; the non-applicability of the Directive when data
on the health of a person is published on a website. In this case the Court also
stated that ‘the act of referring on an Internet page to personal information
concerning an identifiable person’ is considered to be personal data processing
by automatic means within the meaning of the Directive”."®

Furthermore, it was decided that charitable or religious activities are not covered
by the exception mention in art. 3(2). When a website is made by a natural
person and is accessible to an indefinite number of persons, than the website is
not considered to be an exception falling under art. 3 (activities carried out by

individuals in the course of their personal life).

Tietosuojavaltuutettu Case, ECJ, 16 December 2008, Case C-73/07; an activity
in which data on earned and unearned income and the assets of natural persons
are collected from documents in the public domain held by tax authorities and
processed for publication involves processing of data in the meaning of art. 3.

3.3.1.1.2 Conditions for lawful processing of personal data: the principles

of processing

The core principles of the processing of data according to the Directive 95/46 (and of
many other data processing laws) are the fair and lawful processing, the principle of
minimality, the purpose specification principle, the information quality principle, data
subject participation and control, disclosure limitation, information security and the
principle of sensitivity.

The first principle of data processing is the principle of “fair and lawfully processing”,
which can be found in art. 6.1a Directive 95/46: “Member States must insure that data is
processed fairly and lawfully”.

* p. DE HERT and S. GUTWIRTH, ‘Data protection in the Case Law of Strasbourg and
Luxembourg: constitutionalisation in action’ in S. GUTWIRTH, Y. POLLET, P. DE HERT, C. DE
TERWANGNE en S. NouwT (eds.), Reinventing Data Protection?, Dordrecht, Springer, 2009, p. 29-
30; Court of Justice, case C-101/01, Lindqvist, 6 November 2003.

!> p. DE HERT and S. GUTWIRTH, ‘Data protection in the Case Law of Strasbourg and
Luxembourg: constitutionalisation in action’ in S. GUTWIRTH, Y. POLLET, P. DE HERT, C. DE
TERWANGNE en S. NouwT (eds.), Reinventing Data Protection?, Dordrecht, Springer, 2009, p. 29-

30.
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Whether data is processed lawfully or not is clear, but the notion of “fairness” is not.
Generally, it is accepted that the “fairness” aspect means that in striving to achieve their
data-processing goals, the reasonable expectations and interests of the data subjects
must be taken into consideration. When collecting and processing personal data one
cannot unreasonably intrude in the data subjects’ privacy nor interfere in an
unreasonable manner with their autonomy and integrity. The first principle therefore
implies that a certain balance must be respected or, in other words, that the data
processing should occur in a way that can be considered to be “proportional”.

“Fairness” also means that the data subject cannot be forced to give data on himself or
to accept that data on him is being processed. Data controllers cannot misuse the
information they might have. This requirement is also noticeable in the provision on the
“‘consent” which sometimes must be given by the data subject in order to collect or
process data on him. This consent must be given “freely”.

“Fairness” further implies that the processing of data should occur in a manner that is
transparent towards the data processing subjects. Data subjects must be aware of which
data is being collected and processed and why this is being done.

The data processor must, to a certain extent, take into account the expectations of the
data subject. This has an impact on the purposes for which the information is being
processed.

The second “principle of minimality” means that the data processors should limit the
amount of personal data to the data which is necessary to achieve the purpose for which
the data is being collected. Article 6.1c of the Directive 95/46 states that personal data
must be “relevant and not excessive in relation to the purposes for which they are
collected and further processed”.

Minimality must therefore be ensured at the stage of the collection of the data, but also
later on in the data processing period one has to make sure that personal data will be
erased or anonymized once the data is no longer required for the purposes for which it is
kept. Furthermore, also the fact that data processing is prohibited unless it is necessary
to achieve a specified purpose, as mentioned in articles 7 and 8 of the Directive 95/46, is
an expression of the “principle of minimality”.

The third principle on which data processing is based is the “purpose specification
principle”. Art. 6.1b makes clear that “personal data shall be collected for specified,
lawful and/or legitimate purposes and not subsequently processed in ways that are
incompatible with those purposes”.

The national data protection legislation will of course determine what can be considered
to be a “legitimate purpose” or not. In general however, and interpreted under the
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criterion of acceptability, personal data should only be processed for purposes that do
not run counter to predominant social mores.

Once personal data is collected lawfully and for legitimate objectives, the further
processing of this data for historical, statistical or scientific purposes, should not be
considered as incompatible with the purposes for which the data have originally been
collected, provided that suitable safeguards have been provided by the Member States
(see art. 6.1b Directive 95/46).

The fourth core principle which is also included in art. 6 of the Directive 95/46 is “the
principle of information quality”. Personal data must be valid with respect to what they
are intended to describe, and relevant and complete with respect to the purposes for
which they are intended to be processed.

The need to valid information/data is taken up in art. 6.1d of the Directive 95/46 “the data
must be accurate and, where necessary, kept up to date”; whereas the need for relevant
and complete data is expressed in art. 6.1c of the same directive “data must be
adequate, relevant and not excessive in relation to the purposes for which they are
collected and/or further processed”.

According to the Directive 95/46 the data controller must make sure that the “data quality
principle” is met by “taking every reasonable step”.

It is the data controller’s task to make sure that the above mentioned requirements are
met (art. 6.2 of the Directive 95/46).

The principle concerning data subject participation and control has developed from the
idea that individuals, whose data is being collected and processed, should be able to
participate in this process or at least have some influence on it.

This principle entails several sub-rules namely: (a) rules requiring data controllers to
collect the information from the data subject himself; (b) rules demanding the data
subjects’ consent before collecting or processing the data and (c) rules requiring the
communication to the data subject on the processing operations.

3.3.1.1.2.1 Rules requiring data controllers to collect the information from the
data subject himself

The Directive 95/46 contains no rule stating that the data controller needs to collect the
information exclusively from the data subject.

31



3.3.1.1.2.2 Rules demanding for the data subjects’ consent before collecting or
processing the data

Art. 7a of the Directive 95/46 does state that Member States may process data
legitimately when the data subject has given his consent.

According to article 2 of the Directive 95/46 the “data subject’'s consent” means “any
freely given specific and informed indication of his wishes by which the data subject
signifies his agreement to personal data relating to him being processed”.

The Article 29 Working Party has indicated that “consent” must satisfy four criteria in
order to be legally valid: (1) the “consent” must be a clear and unambiguous indication of
the wishes of the data subject; (2) the “consent” must be given freely; (3) “consent” must
be specified and (4) “consent” must be informed.*®

The Directive thus sets high standards to the requirement of the “consent”. If not all
information has been given to the data subject in order to make an informed decision,
the consent can be seen as “not existing” by the court or the Supervisory Authority.

As to the administrative side, the management is very time-consuming and difficult.
Records of the consent must be kept and individuals always have the opportunity to
revoke their consent in a later stage. In practice, data protection authorities are therefore
not keen on the use of consent on a large scale, particularly in situations where the
individual might be susceptible to pressure.*’

When it comes to the act of consenting and the administration of this act, one must
make sure that it is taken seriously and one must be vigilant that the giving of one’s
consent is not “routinized”. Simply adding a box “sign here and here” or “just tick the
box” is not enough. Neither will the act of “giving notice to the data subject that the data
will be processed at the absence of objection of that data subject” be sufficient as to say
that one has given his consent. One should set standards on how “a consent” should be
articulated and these standards should be stringently applied.*®

The consent of the data subjects does play an important role in the data protection law.
It is a justification to process data which one otherwise could not process. The
requirement for the consent of the data subject does not however entail the “sovereign
right to veto any act concerning their personal data”. When a data subject is not

'® Article 29 Working Party, ‘Working document on a common interpretation of Article 26(1) of
Directive 95/45.

" C. KUNER, European Data Protection Law. Corporate Compliance and Regulation, second
edition, Oxford University Press, 2007, p. 243, (5.28)

'8 R. BROWNSWORD, ‘Consent in Data Protection Law: privacy, fair processing and confidentiality’,
in Reinventing Data Protection?, S. GUTWIRTH, Y. POULLET, P. DE HERT, C. DE TERWANGNE, S.
NouwT (eds.), Dordrecht, Springer, 2009, p. 89-90.
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agreeing with the provisions of a law, he does not have the right to refuse to give his
consent in order to process his data.™

The consent must also be “specified” or specific, which means that it should be specific
to the processing purpose; it does not mean that the data controller cannot ask to
consent to broad purposes or that it necessarily can only be given for shorter periods of
time.?

Unlike under art. 8 Directive 95/46 concerning the “processing of sensitive data”, the
consent does not necessarily need to be “explicit”, which means that the subject does
not have to make an affirmative act in order to give his consent.

However, also without the consent of the data subject, legitimate processing is possible.
Directive 95/46 includes, in art. 7b-f, other criteria according to which the data
processing can be legitimized.

Member States can furthermore legitimately process data when:

ii. The processing of the personal data is necessary for the performance of a
contract to which the data subject is party or in order to take steps at the request
of the data subject prior to entering into a contract;

Certain types of contract require data processing. An example is when one orders a
book via a website. In that case he will have to give certain data in order to make the
sale and delivery possible.

Here one could also think about the data processing in the framework of job search or
agreement in this respect.

ii.  The processing of personal data is necessary for compliance with a legal
obligation to which the controller is subject; or

iv. ~ The processing of personal data is necessary in order to protect the vital
interests of the data subject;

This provision is strictly foreseen in cases in which an individual is subject to danger to
life and limb, e.g. in case of car accidents or other situations where a person’s life is at
stake.

¥ R. BROWNSWORD, ‘Consent in Data Protection Law: privacy, fair processing and confidentiality’,
in Reinventing Data Protection?, S. GUTWIRTH, Y. POULLET, P. DE HERT, C. DE TERWANGNE, S.
NouwT (eds.), Dordrecht, Springer, 2009, p. 85.

%9 R. Jav, Data protection law and practice, Third Edition, Andover, Thomson Sweet & Maxwell,
2007.
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V.

The processing is necessary for the performance of a task carried out in the
public interest or in the exercise of official authority vested in the controller or in a
third party to whom the data are disclosed;

This provision will be of great importance for our research since it concerns the data
processing which the data controller is obliged to do in the public interest or that might
be needed to be carried out by the governmental authority.

A disadvantage of this legal basis is that data subjects whose data are processed under
it have the right to object to its use.

Case law:

Vi,

Court of Justice, C-524/06, Heinz Huber v. Germany, 18 December 2008;
‘the concept of necessity laid down in art. 7 (e) of Directive 95/46 has an
independent meaning in Community law and must be interpreted in a
manner which fully reflects the objective of the Directive 95/46”. In the
Huber case the Court looked at the question whether a database can be
set up which “processes data for the purpose of the application of the
legislation relating to the right of residence and for statistical purposes”
and which contains certain personal data relating to Union citizens who
are not German nationals and which may be consulted by a number of
public and private bodies. Do “these purposes” fall under the concept of
necessity laid down in the Directive 95/46? Can the same conclusion be
made in the light of non-discrimination (article 12 EC)?

Court of Justice, C-92/09 and C-93/09, Schecke GbR and Eifert, 9
November 2010; the question posed was whether the retention of certain
data (storage of the IP addresses of the users of a homepage without the
express consent of the data subjects) relating to the users of the internet
sites is lawful under art. 7 (e) of the Directive.

Processing is necessary for the purposes of the legitimate interests pursued by
the controller or by the third party or parties to whom the data are disclosed,
except where such interests are overridden by the interests for fundamental
rights and freedoms of the data subject which requires protection under article 1

This is the “balancing of interests” or “legitimate interest” test: processing must be
legitimate. But there is more: processing of data cannot be done when the fundamental
rights and freedoms are infringed.* Here case-by-case decisions will have to be taken.

L Article 1 (1) Directive 95/45 “In accordance with this Directive, Member States shall protect the
fundamental rights and freedoms of natural persons with respect to processing of personal data”.
2 C. KUNER, European Data Protection Law. Corporate Compliance and Regulation, second
edition, Oxford University Press, 2007, p. 243, (5.28).
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Case law:

- Court of Justice, joined cases C-468/10 en C-469/10, 24 November 2011,
ASNEF and FECEMD; the Court stipulates that article 7 (f) of the
Directive 95/46 has “direct effect” and must be interpreted in the way that
national laws which “in absence of the data subject’s consent, and in
order to allow such processing of that data subject’s personal data as is
necessary for the purposes of the legitimate interests of the data
controller or of the third party or parties to whom those data are disclosed,
requires that the fundamental rights and freedoms of the data subject be
respected and that the data should appear in public sources” are an
infringement of the art. 7 (f) as the national law excludes unjustly, in a
categorical and generalized way, any processing of data nor appearing in
such sources.

- Court of Justice, C-524/06, Heinz Huber v. Germany, 18 December 2008;
‘the concept of necessity, laid down in art. 7 (e) of Directive 95/46, has an
independent meaning in Community law and must be interpreted in a
manner which fully reflects the objective of the Directive 95/46”. In the
Huber case, the Court looked at the question whether a database can be
set up which “processes data for the purpose of the application of the
legislation relating to the right of residence and for statistical purposes”
and which contains certain personal data relating to Union citizens who
are not German nationals and which may be consulted by a number of
public and private bodies. Do “these purposes” fall under the concept of
necessity laid down in the Directive 95/467? Can the same conclusion be
made in the light of non-discrimination (article 12 EC)?

3.3.1.1.2.3 Rules requiring the communication to the data subject on the
processing operations

Directive 95/46 (articles 10 — 15) has several rules which give the data subject some
rights to intervene in the data process and to be informed on what is processed on him.
There are rules on (a) data processors’ duty to inform, (b) data subjects’ right of access,
(c) data subjects’ right to object.

3.3.1.1.2.4 Data processors’ duty to inform

More or less unique in the international data protection laws is the requirement that data
controllers have the obligation to inform the data subject on the processing of the
information up-front. The obligations of the data processor are different according to
whether or not the data was collected from the data subject itself.
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When personal data is collected from the data subject himself “Member States must
provide that the controller or his representative must provide a data subject with at least
the following information, unless he already has it: (a) the identity of the controller and of
his representative, if any; (b) the purpose of the processing for which the data are
intended; (c) any further information such as: - the recipients or categories of recipients
of the data; - whether replies to the questions are obligatory or voluntary, as well as the
possible consequences of failure to reply; - the existence of the right of access to add
the right to rectify the data concerning him in so far such information is necessary,
having regard to specific circumstances in which the data are collected, to guarantee fair
processing in respect of the data subject” (art. 10 Directive 95/46).

In case the information is not collected from the data subject himself, art. 11.1 of the
Directive 95/45 disposes that “Member States shall provide that the controller or his
representative must, at the time of undertaking the recording of personal data or if a
disclosure to a third party is envisaged no later than the time when the data are
disclosed provide the data subject, with at least the following information, except when
he already has it: (a) the identity of the controller and of his representative, if any; (b) the
purpose of the processing for which the data are intended; (c) any further information
such as: - the categories of data concerned, - the recipients or categories of recipients, -
the existence of the right of access to and the right to rectify the data concerning him in
so far such information is necessary, having regard to specific circumstances in which
the data are collected, to guarantee fair processing in respect of the data subject”.

Art. 11.2 of the Directive 95/46 provides that art. 11.1 is not applicable when the
processing concerns processing for statistical purposes or for the purposes of historical
or scientific research. The provision of such information proves impossible or would
involve a disproportionate effort or if recording or disclosure is expressly laid down by
law. In these cases Member States shall provide appropriate safeguards.

3.3.1.1.2.5 Data subjects’ right of access

The right to access is laid down in art. 12 of the Directive 95/46. Every data subject has
the right to access the data on him as well as information concerning the purposes of the
processing, the categories of data concerned and the recipients or categories of
recipients to whom the data is disclosed. The data subject can ask for a rectification,
erasure or blocking of data being processed in a way which is not in compliance with the
Directive as well as for a notification to the third party of any rectification, erasure or
blocking carried out.

Case law:
Vil Court of Justice, C-553/07, M.E.E. Rijkeboer, 7 May 2009; ‘it is up to the

Member States to foresee the right to access to the data subject; the Member
States have to fix the time-limit during which the information is stored and how
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long the right to access can be carried through; this must be done in a way that
there is a balance between on the one hand, the interest of the data subject in
protecting his right to privacy and on the other hand the burden which this
obligation to store the information entails for the data controller.”

3.3.1.1.2.6 Data subjects’ right to object

The data subject has the right to object to data processing in general (art. 14a Directive
95/46); he has the right to object direct marketing (art. 14b Directive 95/46) and he has
the right to object to decisions based on fully automated assessments of one’s personal
character (art. 15 Directive 95/46).

The information confidentiality and security principle can be found in art. 16 and 17 of
the Directive 95/46.

The Directive foresees that data controllers must implement security measures for
ensuring that personal data are protected against accidental or unlawful destruction or
accidental loss, alteration, unauthorized disclosure or access, in particular where the
processing involves the transmission of data over a network, and against unlawful forms
of processing (art. 17.1 Directive 95/46).

These measures must be taken having regard to the state of the art and the cost of their
implementation and must ensure a level of protection which is appropriate to the risks
represented by the processing and the nature of the data to be protected (art. 17.2
Directive 95/46).

A controller must also by way of contract or other legal act (art. 17.3 Directive 95/46),
ensure that data processors engaged by him provide for “sufficient guarantees in respect
of the technical security measures and organizational security measures governing the
processing to be carried out”.

These measures must also be documented (art. 17.4 Directive 95/46).

For sake of completeness, we refer to the articles 18-21 of Directive 95/46 regarding the
data processor's notification duty.

3.3.1.1.3 Processing of special categories of data — “principle of sensitivity”
(art. 8, 1)

When dealing with information of a “sensitive nature” the data protection Directive 95/46
foresees a more stringent protection. In principle, the processing of such data is
prohibited, unless one meets the conditions of the justification grounds mentioned in the
Directive 95/46.
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The Directive 95/46 states that Member States must prohibit the processing of personal
data concerning racial or ethnic origin, political opinions, religious or philosophical
beliefs, trade-union membership, and the processing of data concerning the health or
sex life.

The elements mentioned are the minimum norm. Member States can of course add
other elements which they consider to be “sensitive personal data”, which they do not
want to be processed as such.

E.g. Finland considers the social welfare needs of a person or the benefits, support or
other social welfare assistance received by the person as “sensitive data”. Also
information on disability is considered sensitive information in Finland.

3.3.1.1.4 Justification grounds for processing “sensitive data” (art. 8, 2-7)

3.3.1.1.4.1 General

The processing of “special categories of data” is allowed in exceptional cases mentioned
in the Directive 95/46.

This is indeed the case when:

i.  The data subject has given his explicit consent to do so, unless the national laws
stipulate differently; or

ii.  The processing of such data is necessary in relation to the national employment
law; or

iii.  The processing is necessary to protect the vital interests of the data subject or of
another person where the data subject is physically or legally incapable of giving
his consent; or

iv.  The processing of data is necessary to facilitate the freedom of association; or

v.  The processing of data which are manifestly made public by the data subject or
is necessary for the establishment, exercise or defense of legal claims.

Art. 8, 4 mentions that Member States may, when suitable safeguards are foreseen, lay
down exemptions in addition to the ones mentioned in par. 2 and this for reasons of
substantial public interest. In the preamble of the Directive 95/46 it is mentioned that
social protection and health might be such areas where exemptions can be made,
especially when the processing of sensitive data is ensuring the quality and cost-
effectiveness of the procedures used for settling claims for benefits and services in the
health insurance system.
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When making an exemption, the Member States must insure that there are suitable and
specific safeguards so as to protect the fundamental rights and the privacy of individuals.

In fact, recital 2 of the EU Directive 95/46 considers that “data-processing systems are
designed to serve man; they must, whatever the nationality or residence of natural
persons, respect their fundamental rights and freedoms, notably the right to privacy”.
This means that the processing of sensitive data must also be considered in the light of
the fundamental freedoms as laid down in the European Convention for the Protection of
Human Rights and Fundamental Freedoms, as well as in the light of the EU Charter.

Also, the EU Supervisor has expressed its point of view that one has to make sure that
the rules of the Directive 95/46 must be interpreted in the light of these fundamental
rights. Therefore, the case law of the ECtHR also has an impact when data processing is
considered. As mentioned in the previous parts of this chapter on data protection and
privacy, the ECtHR interprets notion of “private life” in a very broad way (see 3.2.1).

Ensuring quality and cost-effectiveness of the procedures in social protection can be
used as a possible exemption in order to make use of “sensitive data”. This could be a
possibility to do so without having to have the explicit consent of the data subject.

When dealing with social security and right servicing one often will need to process
sensitive data.

Furthermore, art. 8.7. states that Member States shall determine the conditions under
which a national identification number or any other identifier of general application may
be processed. Regarding this matter and specifically in relation to Belgium, we can
mention the existence of a social security identification number, i.e. the unique
identification key for each person. and the database that contains this information: the
Crossroads Bank of Social Security.

3.3.1.1.4.2 Explicit consent
Also in this matter, the “data subjects' consent” is to be understood as “a freely given
specific and informed indication of wishes by which he signifies his agreement to

personal data relating to him being processed”.

For the processing of sensitive data the consent must be “explicit”’. This means that the
data subject must be aware of the details of the processing.
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Member States have different approaches as to what “explicit consent” entails (e.g. in
Italy sensitive data can only be processed with a written consent and prior authorization
of the Garante; German law gives more details on the consent)?.

They also have the possibility to provide in their national legislation that data processing
of sensitive personal data can be done without the “explicit consent”.

In point 33 of the Preamble of the Directive 95/46 it is however mentioned that “whereas
data which are capable by their nature of infringing fundamental freedoms or privacy
should not be processed unless the data subject gives his explicit consent”.

3.3.1.1.4.3 Vital interest of the data subject

A second possible exception to the prohibition of processing of sensitive data under the
Directive 95/46 is the “processing in the vital interest of the data subject”. An example
that has been accepted in practice as being “in the vital interest of the data subject” is
the blood test taken from a victim of a road accident.

An exception to the prohibition of processing special categories of data is also foreseen
in the field of public health. The prohibition does not apply when processing of data is
required for the purposes of preventive medicine, medical diagnosis, the provision of
care and treatment or the management of health care services, and where those data
are processed by a health professional subject (under national law) who is bound by the
obligation of professional secrecy or by another person also subject to such obligation to
secrecy.

Case law:

According to case law of the Court of Justice the “data concerning health” must be
interpreted widely, it concerns both physical and mental aspects of the health of the
individual (see Case C-101/01, Bodil Lindqgvist, 2003 ECR 1-12971; reference made to
the fact that an individual has injured her foot and is on half-time on medical grounds
constitutes indeed personal data concerning health).*

Furthermore, Member States are allowed to foresee further exceptions for reasons of
substantial public interest. They can do so either by national law or by decision of the
supervisory authority. When Member States make such provisions, this should be
notified to the Commission.

23 CAMMILLERI-SUBRENAT A. and LEVALLOIS-BARTH C., Sensitive Data Protection in the European
Union, Travaux du CERIC, Brussel, Bruylant, 2007, p. 63-64.

% CAMMILLERI-SUBRENAT A. and LEVALLOIS-BARTH C., Sensitive Data Protection in the European
Union, Travaux du CERIC, Brussel, Bruylant, 2007, p. 69.
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In the Preamble of the Directive 95/46 (see point 34) reference in this respect is made to
public health and social protection, especially in order to ensure the quality and cost-
effectiveness of the procedures used for settling claims for benefits and services in the
health care insurance, scientific research and government statistics.

Again, one has to be aware of the possible different implementations of the concept
“public health” and “social protection”. Most countries have a more restrictive approach
when it concerns public health and a more wide approach when it concerns “public
interests”.

It is up to the Member States to determine under which conditions a national
identification number or any other identifier of general application may be processed.

3.3.1.1.4.4 Justification ground in the light of the RightServicing approach

In this section we will look at the RightServicing concept from a data protection's point of
view. We will therefore briefly highlight the meaning of different aspects of the
RightServicing approach and their (possible) relevance in respect to data protection
regulations.

“Seagmenting” as one of the characteristics of RightServicing means that one is making
groups of persons according to their needs and wants. When this division is done on the
basis of the social programs that exist and are administered e.g. unemployed persons,
people with disabilities, etc., the distinction is clear.

However, one can imagine that elements as gender, age, language, ethnicity can also
play an important role in setting up services or reforming existing services in order to
make them more effective. These factors can serve to make further groups of distinction,
but they often fall under the scope of what is considered to be “sensitive data” and can
thus only processed under stringent rules as we have discussed above.

For instance, data that are considered to be sensitive are:
- ethnicity: indigenous, migrants (ethnic origin);
- processing of data on health;
- processing of data on sex life.

Regarding this topic it must be noted that certain data can be processed in the
framework of a profiling operation (see 4). In that case, the rules on data protection will

have to be respected.

Other data can be considered to be personal data, but not “sensitive” data, and will
therefore not be subject to the same strict conditions on processing...
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“East-tracking” is a technique where one tries to make sure that those persons who are
entitled to receive a benefit, will be recognized on short term and will be able to receive
this benefit relatively quickly. The approach may be different from person to person, e.g.
somebody who is looking for a job and has a bad track-record in the past when it comes
to looking for a job should be followed more intensively than the person who has a good
record.

The fast-tracking aspect will therefore also imply the processing of personal data. In this
respect we refer to applying a consent model with an opt-in or opt-out system as
described by Serge Gutwirth.”

“Addressing complexity” is looking at those persons who have a multitude of problems
and trying to attend to them in a more integrated way in order to deal with the complexity
of their problems.

Viewed from a data processing aspect, one has to see in how far there might be limits as
to the sharing of data available in different organizations. In this aspect we refer to the
Gitwirth's multi agency approach.?®

“‘Risk Management” needs prevention and mitigation, requiring organizational measures.
This also requires data processing for a specific purpose which might be used as such
or in the profiling aspect.

“Accessing” looks at how people access and consume social security. Those who can
and want would be able to manage their social security affairs themselves.

People must be informed on their rights: some will be more disadvantaged and will not
be in the position of self-management necessitating a differential approach on the
matter.

Also, the data processing questions will be more important now that the use of electronic
means becomes more important. Moreover, it is not entirely clear what rules should
apply to social services that can be accessed and consumed via electronic means.

“Automating”: using technology to make reduce the manual processing of data.

“Predicting”: trying to prevent social risks from occurring through data analysis.

% DE HERT P. and GUTWIRTH S., ‘Data protection in the case law of Strasbourg and Luxemburg:
constitutionalisation in action’ in S. GUTWIRTH, Y. POLLET, P. DE HERT, C. DE TERWANGNE en S.
NouwT (eds.), in Reinventing Data Protection?, Dordrecht, Springer, 2009, p. 18 and following.
% DE HERT P. and GUTWIRTH S., ‘Data protection in the case law of Strasbourg and Luxemburg:
constitutionalisation in action’ in S. GUTWIRTH, Y. POLLET, P. DE HERT, C. DE TERWANGNE en S.
NouwT (eds.), in Reinventing Data Protection?, Dordrecht, Springer, 2009, p. 20 and following.
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There is no doubt that this aspect will require data being processed. However, it is not
clear what data will actually be analyzed, where these data will come from and whether
or not the data subjects have given their consent to possible data processing for the
purpose it is being processed for.

“Micro programs” designing the programs for the individuals in order to:
- achieve the desired outcome and/or;
- address a complex problem.

“Leveraging the ecosystem” implies the collaboration and sharing of information and
expertise with other organizations and stakeholders in order to give the individual a more
effective and efficient service.

In respect to this element of RightServicing it will be of great importance to determine
which information shall be shared and in what way this will occur. It goes without saying
that this will be especially important to prevent and resolve possible accountability and
liability problems. A possible solution that can be found, is trying to obtain the consent of
the data subject on this matter. Then again is should be noted that different national
regulations might prove to create some difficulties.?’

3.3.1.2 Directive on privacy and electronic communications: Directive
2002/58/EC of the European Parliament and of the Council of 12
July 2002 concerning the processing of personal data and the
protection of privacy in the electronic communications sector
(Directive on privacy and electronic communications)®®

While the Directive 95/46 applies to non-public communications services, the Directive
on privacy and electronic communications on the data processing applies in the
electronic communications sector. According to article 3 of the Privacy Directive, the
Directive applies to “publicly-available electronic communication services in public
telecommunication networks in the Community”. These communication services include
telecommunication, faxes, e-mail, the internet and other similar services.

A new instrument on data protection, currently being proposed on the European Union
level, is the Regulation of the European Parliament and of the Council on the protection
of individuals with regard to the processing of personal data and on the free movement
of such data®®.

" DE HERT P. and GUTWIRTH S., ‘Data protection in the case law of Strasbourg and Luxemburg:
constitutionalisation in action’ in S. GUTWIRTH, Y. POLLET, P. DE HERT, C. DE TERWANGNE en S.
NouwT (eds.), in Reinventing Data Protection?, Dordrecht, Springer, 2009, p. 20 and following.
28http://europa.eu/leqislation summaries/information_society/legislative framework/I24120 en.ht
m

EProposaI for a Regulation of the EP and the Council on the protection of individuals with regard
to the processing of personal data and on the free movement of such data, COM (2012) 11 final,
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In order to make sure that data protection is becoming more “harmonized” in the
different Member States, the option was taken to propose a Regulation instead of a
Directive. This legal instrument has direct working and will be applicable as such in the
different Member States without the need for an implementation by those Member

States.

As there is still only the proposal for such a Regulation, we will address the changes
proposed only briefly.

A first aspect that is clarified, is the concept of “personal data”. On the one hand
the proposal for a General Data Protection Regulation repeats the wording of the
Directive that “personal data is any information relating to the data subject”; on
the other hand it contains more specific information in this respect. For instance,
the new proposal mentions location data and internet-related data (IP addresses
or cookies’ identifiers). That means that there is no need for an apparent link
between the data and the identifiable person in order to speak of “personal data”.

The new Regulation maintains the difference in processing common personal
data and sensitive personal data. However, new elements of sensitive data have
been added: definitions of “genetic data”, “biometric data” and “data concerning
health” have been included.

The Fair Information Principles are still the basis of the data protection model, but
a new principles have been added:

Processing must be:

Done lawfully, fairly and in a transparent manner in relation to the data subject;
Collected for specified, explicit and legitimate purposes and not further
processed in a way incompatible with those purposes;

Adequate, relevant, and limited to the minimum necessary in relation to the
purposes for which they are processed; they shall only be processed if, and as
long as, the purpose could not be fulfilled by processing information that does not
involve personal data;

Accurate and kept up to date; every reasonable step must be taken to ensure
that personal data that are inaccurate, having regard to the purposes for which
they are processed, are erased or rectified without delay;

Kept in a form which permits identification of data subjects for no longer than is
necessary for the purposes for which the personal data is processed; personal
data may be stored for longer periods insofar as the data will be processed solely
for historical, statistical or scientific research purposes in accordance with the

Brussels, 25.01.2012,
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2012:0011:FIN:EN:PDEF.
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rules and conditions of Article 83 and if a periodic review is carried out to assess
the necessity to continue the storage;

e Processed under the responsibility and liability of the controller, who shall ensure
and demonstrate for each processing operation the compliance with the
provisions of this Regulation;

iv.  The “individual consent” is expressed clearer and more straightforward. Article 7
of the proposal for a General Data Protection regulation includes several “the
conditions for consent’:

“1. The controller shall bear the burden of proof for the data subject’s consent to
processing of their personal data for specified purposes.

2. If the data subject’s consent is to be given in the context of a written
declaration which also concerns another matter, the requirement to give consent
must be presented distinguishable in its appearance from this other matter.

3. The data subject shall have the right to withdraw his or her consent at any
time. The withdrawal of consent shall not affect the lawfulness of processing
based on consent before its withdrawal.

4. Consent shall not provide a legal basis for the processing, where there is a
significant imbalance between the position of the data subject and the controller.”

3.3.2 Legal framework on the level of the Council of Europe

3.3.2.1 Convention n° 108 for the protection of individuals with regard to
automatic processing of personal data, Strasbourg, 28 January
1981

3.3.2.1.1 Scope of application (art. 3) / definitions (art. 2)

According to the Convention n° 108, the notion of “personal data” refers to any
information which can be related to an identified or identifiable person (data subject).

The aim of the data protection convention is clear: “to secure in the territory of each of
the Parties for every individual, whatever his nationality or residence, respect for his
rights and fundamental freedoms, and in particular his right to privacy, with regard to
automatic processing of personal data relating to him".

Contrary to the EU Directive we discussed in the section above, the Convention n° 108
of the Council of Europe only applies to automated personal data files and automatic

processing of such data in the public and private sector.

However, states may give notice by declaration that they exclude certain automated data
(processing) from the application of this Convention or can extend the application of the
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Convention to other organizations as well as to personal data that is not processed
automatically.

The territorial scope of Convention n° 108 also is larger than the territorial scope of the
EU Directive, since 48 countries have ratified this Convention.

3.3.2.1.2 Conditions for lawful processing of personal data

e Principles relating to data quality (art. 5)

According to the Convention the principles relating to data quality include that:
i.  Data must be obtained and processed fairly and lawfully;

ii. Data must be stored for specified and legitimate purposes and not in a way which
is incompatible with these purposes;

In the Explanatory Report of the Convention n° 108 it is mentioned that the reference to
“purposes” means that data should not be stored for unclear reasons or purposes.
Defining which purposes are legitimate can vary according to national legislation (see
point 41 of the Explanatory Report).

iii. Data must be adequate, relevant and not excessive in relation to the purposes
for which they are stored;

iv.  Data must be accurate and, where necessary, kept up to date;

v. Data must be preserved in a form which permits identification of the data
subjects for no longer than is required for the purpose for which those data are
stored.

In the Explanatory Report it is made clear that the limitation of storing data linked to the
data subject does not mean that it is not allowed to keep the data linked to the data
subject; it is important that the data can be linked readily (see point 42 of the Exploratory
Report).

e Criteria for leqgitimate data processing

See data quality principles.

¢ Rights of the data subject (art. 8)

The Convention establishes some “additional safeguards for the data subjects”, as there
are:
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i. The data subject must be able to know about the existence of an automated
personal data file, about its purposes, as well as the identity and residence of the
data controller;

ii.  The data subject must be able to obtain information whether or not personal data
relating to him is being stored in a data file system. He must be able to get this
information without excessive delay or expense;

iii. The data subject must be able to ask rectification or erasure of such data if the
processing of such data was not conform with the national law giving effect to the
basic principles on the “quality of data” and the “special categories of data” set

out in the Convention;

iv. ~ The data subject must have a remedy if his request for confirmation or
rectification is not been met.

o Data security

Specific security measures must be taken for every file.

e Duties of the data processor:

In this respect, it should be mentioned that the data processor has a notification duty.

3.3.2.1.3 Processing of special categories of data — “sensitive data” (art. 6)

According to the Convention n° 108, personal data revealing racial origin, political
opinions or religious or other beliefs, as well as personal data concerning health or
sexual life may not be processed automatically unless national law provides for
appropriate safeguards.

According to the Explanatory Report, the categories of data mentioned in this article are
considered to be sensitive data in all the Member States. There remain of course
national differences, as Member States can provide for additional data that are to be
considered as being “sensitive data”. The degree of sensitivity of the categories of data
also depends on the legal and sociological context of the different countries.

The report also mentions that the meaning of the term “personal data concerning health
care” includes “information concerning the past, present and future, physical or mental
health of an individual. The information may refer to a person who is sick, healthy or
deceased. This category of data also covers those relating to abuse of alcohol or taking
drugs”.
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Personal data, as defined under the “special categories of data” in art. 6 of the
Convention n° 108, is protected as such in all the Member States. However, the States
still have the possibility of adding more data elements which they feel that need this
special protection. Furthermore, Member States may even have different interpretations
on the specifically mentioned categories of personal data. These national differences
need to be taken into consideration when considering right servicing and the collection
and processing of data. The processing of this kind of data can be justified, but the
necessary protection that the processor has to take into consideration is more stringent.

When processing personal data, which is considered to be “sensitive data”, one also has
to take into consideration the fact that this kind of data is also closely linked with the
fundamental rights and freedoms of the individual. Processing data on race or ethnicity
or even sexual life may create problems as to the principle of non-discrimination, while
other data relating to the health of the person relates to the principle of human dignity.

3.3.2.1.4 Justification grounds for processing “sensitive data” (art. 6 & art.
9)

As mentioned above, there is a prohibition to process certain categories of data unless
the national law foresees the necessary safeguards. However, art. 9 of the Convention
n° 108 allows for exceptions to the prohibition of processing sensitive data within the
following limits:

“Derogation is possible when provided by national law and when it constitutes a
necessary measure in a democratic society in the interests of: (a) protecting state
security, public safety, the monetary interests of the state or the suppression of criminal
offences or (b) protecting the data subject or the right and freedoms of others.”

The report on the application of the Convention n° 108 gives more explanation on the
grounds of justification for processing sensitive data. The report states that “the
exceptions to the basic principles of data protection are limited to those which are
necessary for the protection of fundamental values of a democratic society”. The
exceptions listed in art. 9 (2) are very specific in order to avoid too much leeway for the
States to introduce more exceptions.

When the processing of sensitive data is allowed, this processing must of course also
fulfill the other conditions mentioned in the data protection Convention (see above).

Within the Council of Europe, several recommendations were published which allow the
processing of sensitive data according to the nature of the information and the purpose
for which the information will be processed (e.g. collecting and processing of genetic
data in order to predict illnesses may be considered a valid exception to the prohibition
of processing sensitive data as it is in the public interest).
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In many of these recommendations, the processing of sensitive data is allowed when the
data subject gives his consent.

3.3.2.2 Additional Protocol to the Convention for the Protection of
individuals with regard to automatic processing of personal data
regarding supervisory authorities and trans-border data flows (ETS
No. 181)

The additional protocol was issued to address the increasing amount of trans-border
data processing and data transfers.

The protocol obliges the States to provide for an independent authority which ensures
the compliance with the measures in its domestic law.

Member states must only provide in the possibility of trans-border transfer of data to a
country which is not a party to the Convention n° 108 if “an adequate level of protection
for the intended data transfer” is ensured.

A Member state's legislation can allow a transfer of personal data, regardless of the
adequate level of protection, for reasons which are in the specific interest of the data
subject or when there are legitimate prevailing interests (public interests). For example,
when safeguards are foreseen in a contract by the data controller transferring the data
and those are checked and found adequate by the independent supervisory authority,
trans-border transfer of data is allowed.

The articles of this protocol are considered to be a part of the Convention n° 108.

3.3.2.3 Council of Europe recommendations (not binding)

3.3.2.3.1 Recommendation No. R (86) 1 on the protection of personal data
used for social security purposes

This Recommendation was the result of the work of a working party composed of
experts from all over Europe and presided by Mr. Peter Hustinx. They met on several
occasions to reflect upon the problems created by the use of personal data in the field of
social security and to examine whether it would be appropriate to draw up a legal
instrument concerning the protection of data in this specific field.

The Working Party decided to only consider social security and exclude social welfare.
However, later on the Working party did consider the importance of the relationship
which could be established between both sectors, especially with respect to the
transmission of data.

The main questions which were considered were the following:
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i. the categories of information needed for social security purposes;
ii.  the ways in which this information was collected;

iii. the sources from which it came;

iv.  the purposes for which it was used;

v.  the period for which it was stored;

vi.  the guarantees as to confidentiality of information;

vii.  the question of communication towards third parties.

On the basis of the discussion within the Working Party, the Committee of Ministers of
the Council of Europe adopted a set of guidelines for the national legislators.
Recommendation no. R. (86) 1 on the protection of personal data used for social
security purposes was adopted on the 23™ of January 1986.

It is acknowledged that the “use of personal data is indispensable to the effective
administration of the social security system” and that “a balance must be found between
the need for the use of information in the social security sector on the one hand and on
the other hand the necessary protection of the individual, especially when automatic
processing is involved”.

The following guidelines have been included:

° Use of personal data processed automatically for social security purposes both in
public and private sector.

° Definition “social security purposes”: all tasks which social security institutions perform
in regard to the following categories of benefits: sickness and maternity benefits,
invalidity benefits, old-age benefits, survivors’ benefits, benefits in respect of
occupational injuries and diseases, death grants, unemployment benefits and family
benefits.

Member states may extend the scope even further to contributory and non-contributory
benefits as well as to manually processed data.

° During the processing (collection, storage, use, transfer and conservation) respect to
privacy must be insured.

° Collection and storage is only allowed when the data is necessary for the completion of
the task of the social security institution (principle of proportionality). What sort of data is
“necessary to enable social security institutions concerned to accomplish their task” will,
according to the Explanatory Memorandum, have to be a weighing of the interests, a
process to which all the interested parties must contribute.
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The Memorandum goes on by stating that when social security institutions discover that
they have collected personal data which is neither relevant nor necessary, they must
erase this data.

° Collection and storage of personal “sensitive data” (racial origin, political opinions or
religious or other beliefs) is not permitted unless absolutely necessary for the
administration of a particular benefit.

Here the remark must be made that, according to the social security system of a certain
country, the type of data which is considered to be sensitive data can be different from
state to state. Therefore, there will be differences between the different states when it
comes to the limitations on the processing of sensitive data (see Explanatory
Memorandum).

° Collection should be done from the data subject himself, unless national law provides
otherwise. When it concerns the collection of sensitive data via other sources, the data
subject should be informed and he should express his consent or other safeguards
should be introduced before the data can be processed.

Each social security institution should be required to publish a list indicating which data
they collect and store, the categories of persons who are covered by the data, the
purposes for which they require those data, the authorities to which they communicate
the data on a regular basis, as well as the categories of data they communicate.

° Use of data:

A social security institution is allowed to also use the data obtained for a certain task for
other purposes which fall within their competence.

Exchange between institutions is allowed in the framework of their tasks. It is permissible
for a social security institution to forward the information it has collected in the framework
of its tasks to another social security institution, but only when this is necessary for the
completion of its tasks (e.g. the administration of the benefit). In this respect, the list of
information that has to be published by the social security administration is even more
important.

No communication outside the social security institutions is authorized (e.g. tax
administrations), unless with the informed consent of the data subject or under the
conditions otherwise foreseen by law. This additional safeguard is needed since the
information is now being used for a different purpose than initially planned.

° Data which is anonymous is not subject to the limitations mentioned.
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°A social security humber or similar means of identification (identification cards serving a
similar purpose as social security numbers) can be introduced only when accompanied
by the necessary safeguards provided for by the national law (e.g. the Belgian
Crossroads Bank for Social Security uses such a number for the collection of data and
the transfer of these data to different institutions).

The safeguards must prevent that the information which is connected to the social
security identification number or card could be used by other non-social security
institutions for other purposes than those for which the information was collected. As far
as the identification cards are concerned, the information should be readable and not
excessive, taking into account the purpose for which it is to be used (see Explanatory
Memorandum).

°Access to the data: the right of the data subject to obtain and rectify data cannot be
restricted unless in very specified circumstances.

The Explanatory Memorandum stipulates that social security institutions could facilitate
these rights by making reference to the possibility of access and/or rectification on the
application form or via other means of communication.

° Data security: social security institutions must incorporate the necessary technical and
organizational measures in order to safeguard the security and confidentiality of
personal data used for social security purposes.

It is the responsibility of the social security institutions to make sure that these measures
are taken and put into practice.

° Storage of data must be limited to the time needed to accomplish the task for which it
is collected and stored.

The general principle is that information stored “in a form which permits identification of
the data subject is permitted not longer than is required for the purpose for which those
data are stored”. According to the Explanatory Memorandum, this principle should be
adapted when it concerns the social security sector and this because of the “special
nature and variety of benefits in issue”. Therefore, the Recommendation stipulates that
the conservation of the data cannot be longer, unless it “is justified by the
accomplishment of the tasks concerning a particular benefit or by the interests of the
data subject”. The time should thus also cover the period of payment and supervision
and that of conservation bound up with the time taken by litigation, including appeal
proceedings.

The Explanatory Memorandum also stipulates that the conservation rule is only relevant

for the purpose of a particular benefit, but also, where appropriate, for the purposes of
subsequent benefits connected therewith.
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The storage periods must be laid down in respect to each category of benefits (see
recommendation 9.2). The length is different according to the nature of the benefit (e.g.
data concerning sickness benefits will not be kept as long as information concerning old-
age benefits) (see Explanatory Memorandum).

When data is essential for the working out of entitlements to various types of benefits,
storage is allowed for as long as it is necessary to complete the assessments of all these
benefit entitlements.

The Explanatory Memorandum states that “data of a sensitive nature” should not be
stored for longer than what is absolutely necessary. Storage of sensitive data is
furthermore also only possible when it is allowed by law.

When information collected and stored by social security administrations is needed for
historical, research or statistical purposes, it can be transferred to non-social security
institutions if the data subject has given his informed consent or when the law foresees
the necessary safeguards to protect the individual’s rights.

Personal data which is rendered anonymous can be stored and used outside research
purposes and is not subject to any limitation.

When information is used which remains identifiable and is used for statistical or
research purposes, the Recommendation No. R (83) 10 on the protection of personal
data used for scientific research and statistics applies.

° Trans-border flows of personal data between social security institutions must be
permitted to the extent that it is necessary for the application of international legal social
security instruments.

If necessary, additional safeguards must be provided for in order to make sure that the
right to privacy of the data subject is also protected in the country where the information
is forwarded to.

In the light of the increased mobility of workers, and thus social security, the
recommendation foresees some rules concerning the trans-border flows of personal
data used for social security purposes. In the Explanatory Memorandum it is made clear
that many of the international legal instruments (such as bilateral and multilateral
agreements) were set up before the introduction of the Convention N° 108 on the
protection of personal data. Therefore, they have no consideration for the right to privacy
of the data subject when it concerns the trans-border processing of the information.

The principle of proportionality is introduced (information can be transferred as long as it
is necessary for the application of the legal instrument), as well as the principle of finality
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(information can only be used/processed for the purpose for which it has been
transferred).

In case no data protection rules apply in the country where the information is transferred
to, agreements on the matter might have to be set up. According the Explanatory
Memorandum, such agreements do not necessarily need to be formal treaties, but can
simply be letters which are exchanged.

3.3.2.3.2 Recommendation No. R (97) 5 on the protection of medical data

(replacing Recommendation No. R (81) 1 on regulations for automated medical data
banks)

Processing of medical data is not only taking place in a doctor-patient relationship, but
also by other institutions that may hold information on the health status of a person (e.g.
school director, insurance companies, social security institutions). Sometimes, medical
data is even collected and stored without the explicit consent of the data subject.

The processing of certain medical data outside the doctor-patients’ relationship may
harm the individual and unauthorized disclosure of such data and can lead to
discrimination or the violation of other fundamental rights. It is also important that, when
medical data is processed, one makes sure that it is done in an accurate and
confidential manner.

The needs of processing medical data are contradictory: on the one hand, authorities
must be able to consult the information when needed, and on the other hand, others
may not have access to the data. While the rights on a persons’ privacy must be
respected, the same person also has the right to health and should be able to benefit
from the evolutions and progress of medical science.

A working party was set up to address these issues and to set up a set of guidelines for
the member states, in order to deal with “data processing problems with regard to
medical data including genetic data and data relating to contagious and incurable
diseases”.

Special attention was given to the notion of appropriate safeguards concerning
information of the data subject, to the informed and express consent of the data subject,
as well as to medical research.

After deliberations and consultations, the Recommendation No. R (97) 5 on the
protection of medical data was adopted by the Committee of Ministers on the 13" of

February 1997.

The following guidelines were foreseen:
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Definitions

° As to the definition of “personal data”, this is more or less the same definition as the
one used in the Convention 108, namely “personal data covers any information relating
to an identified or identifiable individual. A person is identifiable as long as identification
is possible within a reasonable amount of time and manpower. When the person is not
identifiable, the data is considered to be anonymous”.

° “Medical data” refers to “all personal data concerning the health of an individual. It also
refers to data which have a clear and close link with health as well as to genetic data”.

The Explanatory Memorandum states that it is understood that medical data is a broad
concept which equally applies to the past, present and future health of the data subject
and to both physical and mental health.

It was furthermore understood that data which has a “clear and close link to health” is
included. This means that medical data also “includes any information giving a ready
idea of an individual’s medical situation, for instance for insurance purposes such as
personal behavior, sexual lifestyle, general lifestyle, drug abuse, abuse of alcohol and
nicotine, and consumption of drugs”.

These guidelines should be applied when medical data is processed together with other
data, for example by social security institutions. In that case, one should also take into
consideration the guidelines which have been set up for the processing of data for social
security purposes.

Next to medical data, also genetic data have been included in the scope of the
Recommendation No. R (97) 5.

° “Genetic_data” refers to “all data whatever the type, concerning the hereditary
characteristics of an individual or concerning the pattern of inheritance of such
characteristics within a related group of individuals. It also refers to all data on the
carrying of any genetic information in an individual or genetic line relating to any aspect
of health or disease, whether present as identifiable characteristics or not”.

Genetic data can be collected and stored for different purposes: prevention, diagnosis,
treatment, genetic counseling and risk evaluation as well as for research purposes.
Genetic data does often not only have implications for the data subject alone, but also
for all his blood relatives (present and future).

° The scope of the Recommendation: applicable to the collection and automatic
processing of medical data, unless domestic law, in a specific context outside health-
care, provides other appropriate safeguards (Medical data is indeed not only processed
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by health professionals, but will also be processed by other administrations or
institutions such as the social security administration, insurers, etc.).

The Convention n° 108 provides (art. 6) that personal data concerning health may not be
processed automatically unless national law provides for the necessary safeguards. This
means that when processing of medical data is not covered by this recommendation, the
member states have the obligation to make sure that the necessary protection is given.

The recommendation applies both to the public and private sector. Like the Convention
n° 108, it only concerns automated processing, but member states can decide to also
foresee coverage of non-automated processing.

In the Explanatory Memorandum it is made clear that the recommendation is not only
intended to cover medical data, as being processed by health care professionals, but
rather that it should apply to any person or body which routinely or occasionally
processes medical data by automated means, whether or not for a legitimate reason.
Thus, the principles are also applicable when medical data is processed by an employer,
or by a schooal, etc.

° Respect for privacy and respect for the fundamental rights must be guaranteed during
the collection and processing of the data (this means storage, maodification,
conservation, extraction, diffusion,...) — in principle medical data can only be collected by
health care professionals — if the controller is not a health care professional, the same
guality of confidentiality will be necessary.

° Collection and processing of medical data must be fairly, lawfully and only for specified
purposes.

Fair collection means that medical data must be obtained from the data subject himself.
Only if it is necessary for the purpose of processing or if the data subject is not in the
position to give the data, data can be collected from other sources. In that case, one
must respect the principles concerning the collection and processing, the consent and
communication as set forward in the recommendation.

Purposes for which medical data can be processed (provided for by law) are public
health reasons, another important public interest or if permitted by law: for preventive
medical purposes (or diagnostic or for the therapeutic purposes) with regard to the data
subject or a relative in the genetic line, or to safeguard the vital interests of the data
subject or of a third person. Also, when the data subject or his legal representative or an
authority or any person or body provided for by law, has given his consent for one or
more purposes, data processing of medical data is allowed.

National law must provide for the collection of the named purposes, otherwise
processing is not allowed. When a law provides for the collection but without stipulating
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the necessary safeguards, the law must undergo the test of art. 9 of the Convention n°
108. The collection must thus “constitute a necessary measure in a democratic society in
the interest of protecting state security, public safety, the monetary interests of the state
or the suppression of criminal offences, or of protecting the data subject or the rights and
freedoms of others”. The Explanatory Memorandum goes on by stating that, when a law
foresees a collection of medical data, it is assumed that this law is in the public interest.

When the law foresees the collection of medical data for the purpose of the public
health, this collection can be done without the consent of the data subject. If other public
interests are at stake the national law can foresee additional purposes for which the
consent of the person is not needed in order to collect medical data.

When the data subject is not in a position to give his consent, data may be collected (if
provided for by law) when necessary to safeguard the vital interests of the person or
those of another person. The “vital interest of a person” includes the preservation of the
physical or mental integrity of either the data subject or somebody else including, in the
case of genetic data, a member of the data subject’s genetic line. Medical data can thus
be collected without the consent of the data subject when it concerns data for preventive
medical purposes or for diagnostic or therapeutic purposes.

Once medical data have been processed for preventive medical purposes, it may also
be processed for the management of a medical service operating in the interest of the
patient, but only when the management is provided for by the health-care professional
who collected the data. This is for example the case when a person has rights to some
social security benefits because of his illness. The information gathered during the
treatment period by the health professional can be used by the social security
administration.

° Unborn_children: Medical information of unborn children is protected in a way
comparable to the protection of a minor. The parents will have the authority to consent in
the processing of this data.

° Genetic data collected for preventive treatment, diagnosis or treatment or for scientific
research, can only be used for those purposes or to allow the data subject to take an
informative decision.

The collection and processing of genetic data in order to predict illness may be allowed
in cases of overriding interest and subject to appropriate safeguards defined by the law.

Genetic data can only be collected for health protection purposes, to prevent any serious
harm to the data subject. The explanatory memorandum explains that one cannot e.g.
ask from a candidate for a contract (insurance, work) to undergo a genetic analysis, by
making the employment or insurance dependent on the outcome of such a test unless
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the analysis is necessary for the protection of the individual (e.g. when he has to work
with specific substances).

° Data subject rights: The recommendation furthermore foresees a right to information
(principle 5) as well as the right to access and rectify the information (principle 8)
collected on the data subject and stipulates the requirement of “consent”. Finally some
conditions are mentioned on the basis of which the medical data can or cannot be
communicated.

Information is self-evident when the medical data processing is only allowed when the
data subject gives his “informed consent”. However, also in the situations whereby no
consent is necessary, the data subject has the right to information. There are only some
exceptions whereby this right can be limited: for certain cases of public interest, in cases
where the data subject or third persons must be protected or in medical emergencies.

Furthermore, one has to inform the data subject at the earliest at the time of the
collection of the data or as soon as possible if the data is not collected from the data
subject. Information given should concern the relevant issues listed in principle 5 of the
Recommendation.

The information should be appropriate to the data subject and adapted to the
circumstances. Information should preferably be given individually.

In principle 5.6 some possible restrictions are named with regard to the information duty.
Information may be limited for the same reasons where no consent is needed.

° Consent: When the consent of the data subject is required, it must be given “freely,
expressly and informed”. The consent does not have to be written. The consent can be
obtained in a coded form (for instance a plural-functional card e.g. the Belgian SIS-card).

The consent must be informed which means that the data subject has the right to be
informed on the elements in principle 5.

Furthermore, the consent must be given “freely”, which implies that the data subject
must be able to withdraw or modify the terms and conditions of his consent. The drafters
of the recommendation expressed in the explanatory memorandum that the fact that the
data subject can withdraw his consent may create several practical problems and
therefore did not include a provision on the withdrawal of consent. They refer to the
example whereby the national law makes social security benefits dependent on the
processing of medical data, if in this case the data subject should withdraw his consent,
he no longer has any right to the named benefits.
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° Communication: Medical data is sensitive data and can therefore not be communicated
outside the medical context, unless the data is made anonymous (and is therefore no
longer regarded as personal data).

In certain situations, data must however be communicated outside the health sector (e.g.
to social security administration). In that case the communication must be done
according to the guidelines under principle 7.

° Security (principle 9) and Conservation (principle 10): Additional safeqguards are
foreseen as to the security, as well as to the conservation of the collected data.

The security measures to be taken are technical and organizational measures protecting
the data against accidental or illegal destruction, accidental loss as well as against
unauthorized access, alteration, communication or any other form of processing.

They must give an appropriate level of protection and must be reviewed periodically.

Principle 9.2 provides for a number of measures which have to be taken, in particular in
order to ensure the confidentiality, integrity and accuracy of processed data as well as
the protection of patients.

One of these measures is that, “with a view to, on the one hand, selective access to data
and, on the other hand, the security of the medical data, the data processors/controllers
must ensure that the processing as a general rule is so designed as to enable the
separation of: - identifiers and data relating to the identity of persons; - administrative
data; - medical data; - social data; - genetic data”.

The conservation of medical data is regulated in principle 10 of the Recommendation.
Taking into account the situation that medical data must be treated differently than other
types of data files, it is stipulated that medical files should not be stored longer than
necessary. Cumulating medical data on a person is a treat to his privacy.

On the other hand, long-term conservation of medical files is sometimes needed in the
view of public health or medical science. Principle 10 foresees a possibility of long-term
storage when the necessary safety and privacy safeguards are given.

When data is made anonymous, it can be stored for a longer period without being a
threat to the privacy of the data subject. If this is not possible, other special safety
measures must be taken.

Despite the special safety measures taken, the data subject still has the right to ask to

erase the medical data which has been stored on him. He does not have this right when
the data is made anonymous or when there are overriding and legitimate interests (e.g.
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public health or medical science) not to do so or if there is an obligation to keep the data
on record.

There are no provisions foreseen for the transfer of medical data to another health-care
professional when the data subject asks for the transfer.

° Trans-border data flows:

In order to protect the data subjects’ privacy, the Recommendation foresees a number of
safeguards when it comes to the transferring of data to another country.

When it concerns a member state that is also party to the Data Protection Convention n°
108 and that has a legislation which foresees an adequate protection of the processing
of medical data or when it concerns a state which did not ratify the Convention, but
which does have an adequate data protection legislation including the medical data,
there is no restriction as to the transfer of medical data.

When the legislation in the country where the information is destined for does not include
an adequate medical data protection, transference of medical data should only occur
when:
i.  The necessary measures are taken in order to obtain the level of protection laid
down in the Convention n° 108 and in the recommendation; or
ii.  When the data subject has given his consent.

Unless the data subject has given his informed consent or unless in the case of an
emergency, the following measures must be taken:

i. The person responsible for the transfer must indicate to the addressee the
specific and legitimate purposes for which the data was originally collected, as
well as the persons or bodies to whom they may be communicated;

ii. The addressee should, unless provided otherwise, undertake, in respect of the
person responsible for the transfer, to honour these purposes and not to
communicate the information to other persons and bodies then those indicated.

° Scientific research: When using medical data for research, the data must be made
anonymous. Techniques in order to make the information anonymous must be
promoted.

However, principle 12.2 foresees the conditions which have to be met when a research
project is to be carried out for legitimate purposes and cannot be carried out when the
information is made anonymous.
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3.3.2.3.3 Recommendation CM/Rec (2010) 13 on the protection of
individuals with regard to automatic processing of personal data
in the context of profiling

This Recommendation can be of interest in the framework of the right-servicing
approach since many of the characteristics of right-servicing fall back on profiling
techniques (also see chapter 4 on profiling).

New ICT-tools allow for public and private institutions to collect a vast amount of
information and personal data. This collected data can be processed by calculation,
comparison and statistical correlation software with the aim of producing profiles that
could be used in many ways for different purposes. The technique of profiling allows
institutions to address specific groups with specific services they provide.

At the same time, the profiling technique is a threat to the right to privacy and other
fundamental rights of the concerned persons. There is a lack of transparency and
sometimes the person profiled is not even aware that it is happening.

Profiling may also lead to a violation of the principle of non-discrimination as it can lead
to the situation where some persons are deprived of certain services.

Special precautions must therefore be foreseen, even if the profiling is legitimate,
because otherwise there is a risk of damaging the human dignity as well as other
fundamental rights and freedoms, including economic and social rights. In this respect all
the stakeholders contribute to a fair and lawful profiling of individuals.

The Recommendation has set forward the following guidelines:

° Definitions:

The Recommendation takes over the definitions of “personal data” and “processing”
from the Convention n° 108; at the same time it considers the elements which belong to

the “special categories of data” to be “sensitive data”.

“A profile” refers to a set of data characterizing a category of individuals that is intended
to be applied to an individual.

“Profiling” means an automated data processing technique that consists of applying “a

profile” to an individual, particularly in order to take decisions concerning him or her or
for analyzing or predicting his or her personal preferences, behaviors and attitudes.
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° General principles:

During the collection and processing phase, with the purpose of profiling, the data
processor must make sure that the right to privacy and the principle of non-
discrimination is respected.

Measures should be taken to use as much privacy enhancing techniques as possible,
while at the same time one has to make sure that techniques undermining such privacy

enhancing techniques must be taken care of.

° Conditions for the collection and processing of personal data:

The Recommendation sets forward some guidelines as to the lawfulness, the data
guality and the use of sensitive data.

The collection and processing must be fair, lawful and proportionate and can only be
performed for specified and legitimate purposes.

The personal data must be adequate, relevant and not excessive in relation to the
purpose for which it is collected.

Storage in an identifiable format is only allowed for as long as it is necessary for the
purposes for which it is collected and processed.

Collection and processing for profiling purposes is only allowed when:
i. Itis provided for by law, or
ii. Ifitis permitted by law and

e The data subject or representative has given his free, specified and
informed consent;

e Profiling is necessary for the performance of a contract to which the data
subject is a party;

e Profiling is necessary for the performance of a task carried out in the public
interest or in the exercise of official authority vested in the data controller or
in a third party;

e Profiling is necessary for the purpose of the legitimate interests of the data
controller (or third party) unless where the interests are overridden by the
fundamental rights and freedoms of the data subject;

e Where profiling is in the vital interests of the data subject.

When the data subject is not in the position of giving his free, specific and informed
consent, profiling should be forbidden. Exceptions are allowed when it is in the legitimate
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interest of the data subject or when there is an overriding public interest. In that case the
necessary safeguards must be provided for.

Informed consent implies that the data controller must prove that the data subject is
informed according to the guidelines set forward in principle 4.

In order to ensure that the consent is given freely, specifically and informed, the
information service provider must ensure that the data subject has non-profiled access
to information about their services. Only when the service required needs knowledge on
the data subject’s identity, profiling is possible.

The distribution and use without the data subject’'s knowledge, of software aimed at the
observation and monitoring of the use of a given electronic communication network in
the context of profiling should be permitted only if expressly mentioned in the law and
when accompanied by the necessary safeguards.

As to the guality of the data, the data processors must correct any inaccuracies and
must, within a reasonable time, reevaluate the quality of the data and statistical
inferences used.

Collection and processing of sensitive data for profiling is prohibited, except if these data
are necessary for lawful and specific processing purposes. The national legislation must
provide for adequate safeguards. If consent is required, this consent must be explicit.

The data subject must be fully informed when he is approached by the data controller in
order to collect personal data in the framework of profiling.

The information which has to be communicated can be found under principle 4 of the
Recommendation.

The information includes: an indication that the collected data will be used for profiling;
the purposes of this profiling; the categories of personal data used; the identity of the
data controller and the existing safeguards. In order to make sure that the profiling is
done fairly, information must also be given with regard to: the categories of persons or
bodies to whom or to which personal data may be communicated as well as the
purposes; the possibility to refuse or withdraw the given consent as well as the
consequences of doing so; -when and how one can exercise his right of access,
objection or correction or his right to bring a complaint before the authorities; an
indication from where the data will be collected; whether response to the questions for
the collection of the data are compulsory or not and what possible consequences are if
one does not answer; the duration of the storage and the envisaged effects of the
attribution of the profile to the data subject.
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When the information is collected directly from the data subject, the data controller can
inform him directly. When this is not the case, the data controller must inform the data
subject as soon as he has collected the data. If the data controller is intending to transfer
the personal data to a third party he must inform the data subject at the moment of the
first transference.

In the case where personal data is collected for other purposes than profiling, but where
it would be processed in the context of profiling later on, the data controller is also
obliged to inform the data subject in the same manner as described.

There is no obligation to inform the data subject, when he has already been informed,
when it proves to be impossible to do so or when it would take a disproportionate
amount of effort to do so and when the collection of data with the purpose to profile is
foreseen by law.

The data subject has the following rights:

i.  The data subject has the right to be informed at his request, within a reasonable
time and in an understandable form concerning: his personal data, the logics
behind the profiling and whether the data will be communicated to third parties as
well as the purposes for which profiling will be used.

ii. Data subjects should be entitled to correction, deletion or blocking of their
personal data when the profiling is not done according to the national legislation
or the principles set forward in this Recommendation.

iii. The data subject must have the right to object to the use of personal data for
profiling on compelling legal grounds. When the national legislation however
foresees the collection of personal data with the aim of profiling, there is no right
to objection.

When the profiling is done with the aim to use the processed data for direct
marketing, the data subject does not need to give any justification for his
objection to use the personal data.

iv.  Restrictions to “the right to object” which can be made if necessary in the
democratic society for reasons of state security, public safety, the monetary
interests of the state or protection of data or the rights and freedoms of the data
subject, should be communicated to the data subject in writing mentioning the
legal and factual reasons for such a restriction.

v. Incase a person is subject to a decision, having legal effects concerning himself,

that is taken on the sole basis of profiling, the person must be able to object the
decision. This is not the case if the procedure is provided for by law or when the
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decision was taken in the course of the performance of a contract or for the
implementation of pre-contractual measures taken at the request of the data
subject.

Finally, the Recommendation foresees principles on remedies (national legislation
should provide for sanctions and remedies), data security (appropriate technical and
organizational measures must be taken against accidental and unlawful destruction of
data or accidental loss, as well as against unauthorized access, alteration,
communication or any form of unlawfully processing of personal data) and supervisory
authorities (need for independent authorities to supervise the working of the data
protection laws and principles, in case of profiling a notification system may be put in
place whereby the data controllers must notify the supervisory authority which can check
beforehand whether the conditions are met).

3.3.2.3.4 Other Recommendations prepared by the Council of Europe are:

i. Recommendation No. R (2002) 9 on the protection of personal data collected
and processed for insurance purposes

ii. Recommendation No. R (99) 5 for the protection of privacy on the Internet

iii. Recommendation No. R (97) 18 concerning the protection of personal data
collected and processed for statistical purposes

iv. ~ Recommendation No. R (91) 10 on the communication to third parties of
personal data held by public bodies

v.  Guiding principles for the protection of personal data with regard to smart cards
(2004)

3.3.3 Legal framework on the broader international level
3.3.3.1 Organization for Economic Co-operation and Development

3.3.3.1.1 Recommendation of the OECD Council on “Guidelines for the
Security of Information Systems and Networks: Towards a Culture
of Security” adopted on 25™ of July 2002.

These guidelines aim “to promote a culture of security when using the information

systems and networks”, “to raise awareness about the risk of information systems and
networks”, “to foster greater confidence”, “create a general frame of reference”, “promote
co-operation and information sharing” and “promote the consideration of security as an

important objective”.
These aims should be consistent with the values of a demaocratic society, particularly the

need for an open and free flow of information and basic concerns for personal privacy.
The OECD has developed furthermore complementary recommendations concerning
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guidelines on other issues which are important in the information society such as privacy
H 30
issues™.

The nine principles set forward in this Recommendation are:

Awareness;

Responsibility;

Response;

Ethics;

Democracy;

Risk assessment;

Security design and implementation;
Security management;
Reassessment.

©oNoGk DR

3.3.3.1.2 Guidelines on the Protection of Privacy and Transborder Flows of
Personal Data (OECD Privacy Guidelines) (1980)

These Guidelines were developed because of concerns about the consequences of
inconsistent or competing national data protection laws that had arisen in response to
new and automated means of processing information. They also emphasize the
common interest in protecting privacy and individual liberties.**

The OECD Guidelines are developed in response to the differences between the
national privacy legislations and aimed at introducing some basic principles for national
application as well as for international application in order to reduce the possible
hindrance of privacy law to the free flow of data. They are not legally binding.

The principles for national application are:

1. The collection limitation principle

The collection of information must be limited and be obtained lawfully and fairly and,
where appropriate with the knowledge and/or consent of the data subject.

2. The data quality principle

Data collected should be relevant, necessary, accurate, complete and kept up-to-date
for the purpose for which the data will be used.

91980 OECD Guidelines Governing the protection of Privacy and Transborder Flows of Personal
Information.

* The evolving privacy landscape: 30 years after the OECD privacy guidelines,
DSTI/ICCP/REG(2010)6/Final, 6 April 2011.
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3. Purpose specification principle

The purposes of the data processing must be known as from the moment that the data is
collected. The processing must be limited to the fulfillment of those purposes.

4. Use limitation principle
Data may not be disclosed, made available or otherwise used for purposes other than
those specified in accordance with the “purpose specification principle” except (1) when
the consent of the data subject is given or (2) when it is included in the law.

5. Security safeguards principle

Reasonable security safeguards must be put into place against risks of loss,
unauthorized access, destruction, use, modification or disclosure of data.

6. Openness principle

There should be a certain amount of transparency about the developments, practices
and policies with respect to personal data.

7. Individual participation principle

The data subject should have the right (a) to be informed whether data relating to him
has been stored; (b) information on the content of that data; (c) to challenge the decision
when he is refused to be informed as mentioned under a and b; (d) to challenge the data
which has been collected relating to him and have that data erased, rectified, completed
or amended.

8. Accountability principle

It is the data controller who is to make sure that the principles mentioned are complied
with.

3.3.3.2 United Nations

Within the United Nations, the right to privacy is mentioned in article 17 of the
International Covenant on Civil and Political Rights.*

Article 17 stipulates:
"1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family,
home or correspondence, nor to unlawful attacks on his honour and reputation.

% http://www2.ohchr.org/english/law/ccpr.htm
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2. Everyone has the right to the protection of the law against such interference or
attacks."

With regard to data protection the UN General Assembly of the United Nations adopted
some guidelines for the Regulation of Computerized Personal Data Files (Resolution
45/95) on the 14™ of December 1990.%

These Guidelines are non-binding and call for national regulation in this field. They are
neither legally binding to natural persons, legal entities or countries. The Guidelines
relate to data processing activities using digital processing methods.

The protection of personal digital data by the United Nations conforms to the standards
set by various international instruments. The UN Guidelines, the OECD Guidelines of
1980, and the EU Directive 95/46/EC of 24 October 1995, all point out four principles
that should be followed when collecting and handling personal data: the purpose-
specification requirement, the principle of accuracy, consent requirements, and the
requirement of availability of data to individuals.

First of all, the purpose-specification principle states that there must be a legitimate
purpose for data collection, and that the use of the data collected must be compatible
with the specified purpose.

Secondly, data controllers have the responsibility of ensuring that data is kept up-to-date
and accurate. The individual usually has a right to object if the information is inaccurate.

Thirdly, whenever possible, consent of the individual should be obtained before data is
collected. International standards recognize that in many cases it is not feasible for
consent to be obtained, for example during sensitive investigations. In such cases,
investigations and data collection can proceed without the consent of the data subject.

Fourthly, every individual should have the right to ascertain whether personal data is
stored, who has access to this information, and for what purposes it is used.

Other applicable principles set out in the UN guidelines, are lawfulness and fairness in
the collection and use of ICT data as well as the principle of non-discrimination. Finally,
data must be secured against both natural dangers and from accidental loss or
destruction.®

% http://ec.europa.euljustice/policies/privacy/instruments/un_en.htm

% M. VICIEN-MILBURN, the United Nations and personal data protection, Jusletter 3, Oktober 2005
http://www.a-
datum.ru/downloads/conferences/27th/The%20united%20nations%20and%20personal%20data
%20protection.pdf
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4 Profiling by police and border control

4.1 Introduction

Although it might not seem that obvious, there are quite some similarities to be found
between the RightServicing approach and the concept of profiling by police and border
control agents.

Given its relevance in respect to the RightServicing concept, we will in this chapter
briefly discuss the matter of profiling and highlight those aspects that are useful in our
legal analysis of RightServicing.

For sake of completeness, we also refer to section 3.3.2.3.3, as discussed in the
previous chapter on data protection and privacy.

4.2 Profiling under UK law

Since the very beginning, law enforcement authorities have been looking for persons
breaching the law, using all kinds of external indications that these persons may be
guilty of an offence. In a way, any police officer, customs' or border control agent will
constantly evaluate indications to further control or examine one person rather than
another. Experience and even intuition may most often guide them in doing so. Yet
modern policing will try to find objective procedures to follow. These may be interesting
to examine, as they operate in a quite similar way as some components of
RightServicing.

However, we did not find any specific international legal framework for carrying out these
policing selection methods. We will therefore examine one national code of conduct
which, in a rather detailed way, provides instructions concerning the way police officers
may select people for stopping and searching. The UK example will show us some
tensions and complexities rather similar to the ones connected to some aspects of
RightServicing.

Under the UK Police and Criminal Evidence Act 1984, a Code A of Practice for the
exercise by police officers of statutory powers to stop and search and recording of
police/public encounters, has been enacted.®

Under Article 1, we learn about the principles governing stop and search. Indeed, a
policeman cannot stop and search as he pleases. We read in this respect:

% When these police actions are undertaken under the Terrorism Act a specific Code of Practice
applied. The European Court of Human Rights has ruled that the stop and search powers under
sections 44 to 47 of the Terrorism Act 2000 are not compatible with the right to a private life under
Article 8 of the European Convention on Human Rights. However, the statute has not yet been
repealed. For the purpose of present study, we do not further consider this Act.
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“1.1 Powers to stop and search must be used fairly, responsibly, with respect for people
being searched and without unlawful discrimination. The Equality Act 2010 makes it
unlawful for police officers to discriminate against, harass or victimize any person on the
grounds of the “protected characteristics” of age, disability, gender reassignment, race,
religion or belief, sex and sexual orientation, marriage and civil partnership, pregnancy
and maternity when using their powers. When police forces are carrying out their
functions they also have a duty to have regard to the need to eliminate unlawful
discrimination, harassment and victimization and to take steps to foster good relations.”

Furthermore, we read:

“1.4 The primary purpose of stop and search powers is to enable officers to allay or
confirm suspicions about individuals without exercising their power of arrest. Officers
may be required to justify the use or authorization of such powers, in relation both to
individual searches and the overall pattern of their activity in this regard, to their
supervisory officers or in court. Any misuse of the powers is likely to be harmful to
policing and lead to mistrust of the police. Officers must also be able to explain their
actions to the member of the public searched. The misuse of these powers can lead to
disciplinary action.”

It is also interesting to note that according to 1.5 of Code A, the consent of the person
concerned is not, as such, determining:

“1.5 An officer must not search a person, even with his or her consent, where no power
to search is applicable. Even where a person is prepared to submit to a search
voluntarily, the person must not be searched unless the necessary legal power exists,
and the search must be in accordance with the relevant power and the provisions of this
Code. The only exception, where an officer does not require a specific power, applies to
searches of persons entering sports grounds or other premises carried out with their
consent given as a condition of entry.”

Code A also discusses under 2. the concept of “reasonable grounds for suspicion”:

“ 2.2 Reasonable grounds for suspicion depend on the circumstances in each case.
There must be an objective basis for that suspicion based on facts, information, and/or
intelligence which are relevant to the likelihood of finding an article of a certain kind or, in
the case of searches under section 43 of the Terrorism Act 2000, to the likelihood that
the person is a terrorist. Reasonable suspicion can never be supported on the basis of
personal factors. It must rely on intelligence or information about, or some specific
behavior by, the person concerned. For example, unless the police have a description of
a suspect, a person’s physical appearance (including any of the “protected
characteristics” set out in the Equality Act 2010 (see paragraph 1.1), or the fact that the
person is known to have a previous conviction, cannot be used alone or in combination
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with each other, or in combination with any other factor, as the reason for searching that
person. Reasonable suspicion cannot be based on generalizations or stereotypical
images of certain groups or categories of people as more likely to be involved in criminal
activity.

2.3 Reasonable suspicion may also exist without specific information or intelligence and
on the basis of the behavior of a person. For example, if an officer encounters someone
on the street at night who is obviously trying to hide something, the officer may
(depending on the other surrounding circumstances) base such suspicion on the fact
that this kind of behavior is often linked to stolen or prohibited articles being carried.
Similarly, for the purposes of section 43 of the Terrorism Act 2000, suspicion that a
person is a terrorist may arise from the person’s behavior at or near a location which has
been identified as a potential target for terrorists.

2.4 However, reasonable suspicion should normally be linked to accurate and current
intelligence or information, such as information describing an article being carried, a
suspected offender, or a person who has been seen carrying a type of article known to
have been stolen recently from premises in the area. Searches based on accurate and
current intelligence or information are more likely to be effective. Targeting searches in a
particular area at specified crime problems increases their effectiveness and minimizes
inconvenience to law-abiding members of the public. It also helps in justifying the use of
searches both to those who are searched and to the public. This does not however
prevent stop and search powers being exercised in other locations where such powers
may be exercised and reasonable suspicion exists.

2.5 Searches are more likely to be effective, legitimate, and secure public confidence
when reasonable suspicion is based on a range of factors. The overall use of these
powers is more likely to be effective when up to date and accurate intelligence or
information is communicated to officers and they are well-informed about local crime
patterns.”

The right use of powers to stop and search is also being monitored. According to 5.1 of
Code A:

“Supervising officers must monitor the use of stop and search powers and should
consider in particular whether there is any evidence that they are being exercised on the
basis of stereotyped images or inappropriate generalizations. Supervising officers should
satisfy themselves that the practice of officers under their supervision in stopping,
searching and recording is fully in accordance with this Code. Supervisors must also
examine whether the records reveal any trends or patterns which give cause for
concern, and if so take appropriate action to address this.”

We were somewhat surprised to read that, according to 4.3. of Code A, the record to be
made of a search must always include a note of the self-defined ethnicity, and if
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different, the ethnicity as perceived by the officer making the search, of the person
searched or of the person in charge of the vehicle searched (as the case may be).

In the Note for Guidance, N°18 this recording obligation is further specified:

“Officers should record the self-defined ethnicity of every person stopped according to
the categories used in the 2001 census question listed in Annex B. The person should
be asked to select one of the five main categories representing broad ethnic groups and
then a more specific cultural background from within this group. The ethnic classification
should be coded for recording purposes using the coding system in Annex B. An
additional “Not stated” box is available but should not be offered to respondents
explicitly. Officers should be aware and explain to members of the public, especially
where concerns are raised, that this information is required to obtain a true picture of
stop and search activity and to help improve ethnic monitoring, tackle discriminatory
practice, and promote effective use of the powers. If the person gives what appears to
the officer to be an “incorrect” answer (e.g. a person who appears to be white states that
they are black), the officer should record the response that has been given and then
record their own perception of the person’s ethnic background by using the PNC
classification system. If the “Not stated” category is used the reason for this must be
recorded on the form.”

Annex B specifies the following Self-Defined Ethnic Classification Categories:

White

A. White - British

B. White - Irish

C. Any other White background
Mixed

D. White and Black Caribbean
E. White and Black African

F. White and Asian

G. Any other Mixed Background
Asian / Asian - British

H. Asian - Indian

I. Asian - Pakistani

J. Asian - Bangladeshi

K. Any other Asian background
Black / Black - British

L. Black - Caribbean

M. Black African

N. Any other Black background
Other O

O. Chinese

P. Any other
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Not Stated

4.3 Relevance to RightServicing

What elements of this UK Code of practice could be considered relevant for our query
concerning the limits and challenges of (some components) of RightServicing? The
guestion is easily raised, but far more difficult to answer though. We believe that
essentially the following elements could be highlighted:

1)

2)

3)

4)

5)

6)

In a very prominent way the power of stopping and searching is put under
the condition that it is exercised without unlawful discrimination (with
broad and clear enumeration of “protected characteristics”). Yet this does
not preclude the very Code of conduct itself to prescribe the registration
of a highly suspect feature, such as ethnic classification.

One has to be able, both in an individual case as by way of a policy, to
specify the suspicions on the basis of which is acted; correspondingly
others can verify their appropriateness.

Consent for searching does not free the controller from the rules
governing the exercise of the power of searching.

Reasonable suspicion should have an objective basis and thus be based
on facts, information and/or intelligence which is relevant; it may also be

based on the behavior of the person concerned.

Reasonable suspicion cannot be based on generalizations of
stereotypical images of certain groups or categories of people.

Intelligence or information gains in value when it is accurate, current and
proceeding from a range of factors.
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5 Non-discrimination

After thoroughly discussing the privacy aspect of the RightServicing approach, as well as
having focused our attention on the most relevant aspects of its profiling aspect, we will
now discuss another important matter: the principle of non-discrimination.

This aspect cannot be underestimated, since the application of the RightServicing
system will not only depend on the information that can or cannot be processed, but also
on what can be done on the basis of that information. It will thus be of the greatest
importance to ensure that the RightServicing approach will not violate this general
principle as it has been outlined by various legal instruments.

In this chapter we will once again discuss the various relevant legal instruments at hand,
starting with the relevant regulations at EU-level, followed by those at the level of the
Council of Europe and those on international level.

5.1 Legal framework at the level of the European Union (EU)

From the start of its combat against discrimination, the EU focused on the prohibition of
discrimination based on nationality (art. 18 TFEU: nationality in general and art. 45 (2)
TFEU: nationality between workers) and gender (art. 157 (1) TFEU: equal pay for work
of equal value).* Since the Amsterdam Treaty the EU was also able to take action in
combatting other forms of discrimination (art. 19 TFEU: sex, racial or ethnic origin,
religion or belief, disability, age or sexual orientation). Although most of these Treaty
articles have direct effect®’, the EU has adopted several directives or has introduced
specific provisions in regulations in order to ensure the accurate implementation of the
principles of equality and non-discrimination in social security law. *

% R. NIELSEN, “Is European Union equality law capable of addressing multiple and intersectional
discrimination yet?” in D. SCHIEK & V. CHEGE (eds.), European Union Non-Discrimination Law,
Abingdon, Routledge-Cavendish, 2009, 37; M. DE MoL, “The novel approach of the CJEU on the
horizontal direct effect of the EU principle of non-discrimination: (unbridled) expansionism of EU
law?”, Maastricht Journal of European and Comparative Law 2011, 114; S. Smis, C. JANSSENS, S.
MIRGAUX & L. VAN LAETHEM, Handboek Mensenrechten, Antwerpen, Intersentia, 2011, 551; L.
WADDINGTON & M. BELL, “More equal than others: Distinguishing European Union Equality
Directives”, Common Market Law Review 2001, 587; L. WADDINGTON, “Testing the Limits of the
EC Treaty Article on non-discrimination”, Industrial Law Journal 1999, 134.

3" Exception: art. 19 TFEU.

% E.g.: Directive 79/7 on the progressive implementation of the principle of equal treatment for
men and women in matters of social security; Directive 2000/43 implementing the principle of
equal treatment between persons irrespective of racial or ethnic origin; Directive 2010/41 on the
application of the principle of equal treatment between men and women engaged in an activity in
a self-employed capacity and repealing Council Directive 86/613; art. 4 Regulation 883/2004 on
the coordination of social security; art. 7 Regulation 1612/68 on freedom of movement for workers
within the community.
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We will analyze the different primary and secondary legislation within the legal
framework at the EU-level in the following order:

(1) Scope of application;

(2) The different kinds of discrimination and their content;
(3) The possible justifications of discrimination;

(4) The possible derogations of equal treatment;

(5) The possibility of positive action.

These elements will be elaborated throughout an intensive review of the following EU
legislation: TFEU (art. 18, 19, 45), Regulation 883/2004 (art. 4), Regulation 1612/68 (art.
7), Directive 79/7 (art. 4), Directive 2000/43 (art. 2), Proposal for a new Council Directive
(art. 2).

As this part of the project needs to be limited in order to ensure its feasibility, the main
focus will be on EU legislation, legal doctrine and case law of the Court of Justice of the
European Union (CJEU) concerning statutory social security law. Consequently,
legislation®, doctrine and case law concerning employment, occupation and
occupational social security®® will only be taken into account if they can provide
interesting information for the area of statutory social security.**

Only the more recent legislation clarifies the concepts it uses, such as direct
discrimination, indirect discrimination, positive action etc. This is not the case for older
legislation. As a result, the case law of the CJEU became more important as it tried to
provide a correct interpretation of these concepts. The Court also plays an important role
as it often needs to decide whether differences in treatment need to be considered as
discriminatory or not. It will be interesting to see which criteria the CJEU has adopted for
this assessment.

We will start by discussing the prohibition of discrimination based on nationality, gender
and race. Afterwards, other prohibited grounds of discrimination will be considered. In

%9 E.g.: Art. 157 TFEU, Directive 2006/54 on the implementation of the principle of equal
opportunities and equal treatment of men and women in matters of employment and occupation
(recast), Directive 2000/78 establishing a general framework for equal treatment in employment
and occupation.

0 Considered as “pay” under art. 157 TFEU and therefore falling under the employment and
occupation provisions concerning salaries and other considerations a worker receives directly or
indirectly in respect of his employment from his employer.

*! Therefore the General Framework Directive (2000/78) and the Recast Directive (2006/54) will
not be considered as they do not cover statutory social security schemes or state schemes
providing social protection; D. SCHIEK, “A New Framework on Equal Treatment of Persons in EC
Law?”, European Law Journal 2002, 300; L. WADDINGTON & M. BELL, “More equal than others:
Distinguishing European Union Equality Directives”, Common Market Law Review 2001, 590.
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the end, we will use the results from this framework to draw conclusions regarding the
use of segmenting in the RightServicing approach.

5.1.1 Discrimination on the grounds of nationality

The prohibition of discrimination based on nationality is an important and already long-
established principle of the EU law, especially in the light of the fundamental freedoms.
Therefore, also in statutory social security cases, discrimination based on nationality
needs to be considered in connection with these internal market considerations.*
Several provisions of the Treaties and Regulations deal with the principle of non-
discrimination based on nationality: art. 18 TFEU, art. 45 (2) TFEU, art. 4 Regulation
883/2004 and art. 7 Regulation 1612/68. It will soon become clear that the following

hierarchy applies®:
Alleged discrimination based on nationality in the
/ area of social security

Person or benefit does not fall within the personal
or material scope of application

Art. 7 Regulation 1612/68 /
(in conjunction with art. 45

TFEU)

Art. 4 Regulation 883/2004

Person or benefit does not fall within the personal

/ or material scope of application

Art. 18 TFEU (in
combination with art. 21
TFEU

5.1.1.1 Article 18 TFEU

5.1.1.1.1 Article 18 TFEU in general

Art. 18 TFEU expresses the prohibition of discrimination based on nationality. Because
this article has a general character, it is often repeated or specified in other provisions in
primary or secondary EU law. For example: art. 45 TFEU, art. 4 Regulation 883/2004,
art. 7 Regulation 1612/68, etc. The CJEU has ruled that in every case the most specific

2 p. CRAIG & G. DE BURCA, EU Law. Text, cases and materials, Oxford, Oxford University Press,
1998, 68; S. SMis, C. JANSSENS, S. MIRGAUX & L. VAN LAETHEM, Handboek Mensenrechten,
Antwerpen, Intersentia, 2011, 552.

*3 F. PENNINGS, European Social Security Law, Antwerp, Intersentia, 2010, 111.
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non-discrimination provision has to be applied.** Consequently, art. 18 TFEU does not
apply independently where the Treaty lays down a specific prohibition of discrimination,
such as art. 45 (2) TFEU.* This ruling of the Court affirms the legal principle of lex
specialis derogat legi generali. Art. 18 TFEU remains nevertheless important for subject
matters falling outside the scope of more specific non-discrimination provisions.

Art. 18 TFEU:

Within the scope of application of the Treaties, and without prejudice to any special
provisions contained therein, any discrimination on grounds of nationality shall be
prohibited.

As clearly indicated in the article, the prohibition of discrimination only applies to
situations which are governed by EU law.*® Art. 18 TFEU has vertical direct effect*” and
has limited horizontal direct effect. Limited horizontal effect implicates that the article has
only horizontal direct effect if the denial of such direct effect would cross the exercise of
the fundamental freedoms.”® However, as statutory social security nearly always
implicates a relation between government and individuals, vertical direct effect is
sufficient.

Art. 18 TFEU clearly prohibits direct discrimination based on nationality. The CJEU
nevertheless acknowledges in some cases that a difference in treatment explicitly based
on nationality will not constitute discrimination if the difference in treatment is based on
objective considerations independent of the nationality of the persons concerned and is
proportionate to the objective being legitimately pursued.”® However, administrative
convenience will never be able to justify a difference in treatment based on nationality.*

Also “all covert forms of discrimination which, by the application of other criteria of
differentiation, lead fo the same result” are prohibited by art. 18 TFEU.>" Indirect
discrimination will occur when a Member State links the grant of a right to an individual

* CJEU C-10/90, Masgio [1991], ECR 1991, 1-01119, paragraph 12.

> CJEU C-419/92, Scholz [1994], ECR 1994, 1-00505, parapgraph 6.

“® K. LENAERTS & P. VAN NUFFEL, European Union Law, London, Sweet & Maxwell, 2011, 158.

*" CJEU C-92/92 and C-326/92 (joined cases) Phil Collins [1993], ECR 1993, 1-5145, paragraphs
34-35.

*® CJEU C-36/74, Walrave and Koch [1974], ECR 1974, 01405, paragraphs 16-18; CJEU C-
411/98 Ferlini [2000], ECR 2000, 1-08081, paragraph 50; M. DE MoL, “The novel approach of the
CJEU on the horizontal direct effect of the EU principle of non-discrimination: (unbridled)
expansionism of EU law?”, Maastricht Journal of European and Comparative Law 2011, 116; K.
LENAERTS & P. VAN NUFFEL, European Union Law, London, Sweet & Maxwell, 2011, 158.

*® CJEU C-524/06, Huber [2008], ECR 2008, 1-09705, paragraph 75; CJEU C-164/07, Wood
[2008], ECR 2008, 1-04143, paragraph 13, CJEU C-85/96, Martinez Sala [1998], ECR 1998, I-
02691, paragraph 64.

% Adv. Gen. P. MADURO, opinion on Huber [C-524/06], ECR 1-09705, paragraph 22; CJEU C-
29/82, van Luipen [1983], ECR 1983, 00151, paragraph 12.

°L CJEU C-29/95, Pastoors and Trans-Cap [1997], ECR 1997, 1-00285, Paragraph 15; CJEU C-
22/80, Boussac [1980], ECR 1980, 03427, paragraph 9.
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to the residence of this individual on the territory of the Member State.®? However, not
every difference in treatment indirectly based on nationality must be considered as being
discriminatory. According to the Court’'s case law, such difference in treatment is
acceptable when it can be justified by objective circumstances and when it is
proportionate to the aim pursued.® In Bidar and Férster the Court held that although
Member States must, in the organization and application of their social assistance
systems, show a certain degree of financial solidarity with nationals of other Member
States, it is permissible for a Member State to ensure that the grant of social assistance
to nationals of other Member States does not become an unreasonable burden which
could have consequences for the overall level of assistance which may be granted by
that State.>* For example, a Member State can demand a certain degree of integration
into its society and therefore grant the assistance only to nationals of other Member
states if they have resided in the host Member State for a certain length of time (e.g. five
years™).

5.1.1.1.2 The combination of articles 18 TFEU, 20 TFEU and 21 TFEU

The CJEU has judged that, in order to invoke art. 18 TFEU, the facts of the case need to
fall within the material or personal scope of EU law. ** Regarding the personal scope,
two approaches are possible: on the one hand individuals can only fall under the
personal scope of EU law if they personally are in a situation which is governed by EU
law.>” On the other hand, all citizens of the EU fall under the personal scope of EU law
because European citizenship (and its rights and duties) is laid down in art. 20 and art.
21 TFEU. In Martinez Sala, the Court chose the latter approach by stating that a
national of a Member State lawfully residing in the territory of another Member State
comes within the personal scope of the Treaty provisions on European citizenship.®®
This reasoning can be explained as follows: article 18 TFEU proclaims — within the
scope of the Treaties — the prohibition of discrimination based on nationality. Art. 20
TFEU establishes the concept of citizenship.*® Finally, art. 21 TFEU not only lays down
the principle that citizens of the Union have the right to move and reside freely within the
territory of the Member States, but also that every citizen of the Union shall enjoy the
rights and duties provided for in the Treaties. According to the CJEU, the principle of
non-discrimination based on nationality (art. 18 TFEU) is such a right provided for by the

%2 CJEU C-186/87, Cowan [1989], ECR 1989, 00195, paragraph 10.

°3 CJEU C-224/00, Commission v Italy [2002], ECR 2002, 1-02965, Paragraph 20; CJEU C-
29/95, Pastoors and Trans-Cap [1997], ECR 1997, 1-00285, Paragraph 19.

** CJEU C-158/07, Forster [2008], ECR 2008, 1-08507, paragraph 48; CJEU C-209/03, Bidar
LZOOS], ECR 2005, 1-02119, paragraph 56.

® CJEU C-158/07, Forster [2008], ECR 2008, 1-08507, paragraph 52-54.

°® CJEU C-85/96, Martinez Sala [1998], ECR 1998, 1-02691; F. PENNINGS, European Social
Security Law, Antwerp, Intersentia, 2010, 141.

" M. BELL, Anti-Discrimination Law and the European Union, Oxford, Oxford University Press,
2002, 40.

% CJEU C-85/96, Martinez Sala [1998], ECR 1998, 1-02691, paragraph 61.

% “Every person holding the nationality of a Member State shall be a citizen of the Union.”
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Treaties.®° Consequently, EU citizens, residing in another Member State, are also
protected against discrimination based on nationality with respect to e.g. entitlement to a
child-raising allowance, minimum subsistence allowance, etc.®!

With respect to statutory social security, this combination of art. 18, 20 and 21 TFEU is
interesting in two situations. (1) When it is unclear whether an individual, claiming to be
discriminated based on nationality, falls within the personal scope of application of
Regulations 883/2004 or 1612/68. (2) When it is clear that such an individual does not
fall within the personal scope of those regulations. Such individuals (which are often not
employees or self-employed people) will still be able to dispute the alleged discrimination
based on the combination of art. 18, 20 and 21 TFEU.

5.1.1.2 Article 45 (2) TFEU

Art. 45 (2) TFEU is a specification of the general principle in art. 18 TFEU: it prohibits
discrimination based on nationality in the area of employment, with the exception of
employment in public service (art. 45 (4) TFEU).®?

Art. 45 (2) TFEU:

Such freedom of movement shall entail the abolition of any discrimination based on
nationality between workers of the Member States as regards employment,
remuneration and other conditions of work and employment.

Article 45 (2) TFEU was the basis for the non-discrimination provisions in Regulations
883/2004 en 1612/68. This has two important consequences: (1) the provisions of the
Regulations may not infringe the principle of non-discrimination as set out in art. 45 (2)
TFEU.®® (2) For the interpretation of the non-discrimination provisions of both
Regulations the CJEU uses art. 45 TFEU. ® Because of this, it is interesting to take a
closer look at the scope of art. 45 (2) TFEU.

Art. 45 (2) has both vertical®® and horizontal® direct effect, whereas art. 18 TFEU has
only limited horizontal direct effect.®” However, this does not necessarily imply that the

%9 CJEU C-85/96, Martinez Sala [1998], ECR 1998, I-02691, paragraph 61-62.

®1 CJEU C-85/96, Martinez Sala [1998], ECR 1998, 1-02691, CJEU C-184/99, Grzelczyk [2001],
ECR 2001, 1-06193.

%2 p. CRAIG & G. DE BURCA, EU Law. Text, cases and materials, Oxford, Oxford University Press,
1998, 666.

% CJEU C-41/84, Pinna [1986], ECR 1986, 00001, paragraph 22-24; F. PENNINGS, European
Social Security Law, Antwerp, Intersentia, 2010, 134.

% F. PENNINGS, European Social Security Law, Antwerp, Intersentia, 2010, 133.

%5 CJEU C-167/73, Commission v France [1974], ECR 1974, 00359, paragraphs 33 and 41.

% CJEU C-281-/98, Angonese [2000], ECR 2000, 1-04139, paragraph 35-36; CJEU C-36/74,
Walrave and Koch [1974], ECR 1974, 01405, paragraph 16.
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scope of art. 18 TFEU is more restricted than the scope of art. 45 (2) TFEU.®® Whereas
art. 18 TFEU prohibits discrimination “within the scope of application of the Treaties”, the
prohibition prescribed in art. 45 (2) TFEU is limited to “employment, remuneration and
other conditions of work and employment”. Consequently, art. 45 (2) TFEU can only be
applied in the area of employment law, whereas art. 18 TFEU can for example also
apply to hospital and medical care.®

Art. 45 (2) prohibits direct discrimination based on nationality. However, art. 45 (3) TFEU
explicitly allows a justification of such discrimination on grounds of public policy, public
security or public health.”® Moreover, a justification based on those grounds can only be
accepted as long as it is proportional to the objective pursued.” Although the CJEU has
ruled that e.g. the concept of public policy needs to be interpreted restrictively’?, Member
States are often given a margin of appreciation. In Bouchereau, the Court explained that
the particular circumstances justifying recourse to the concept of public policy may vary
from one country to another and from one period to another. Therefore, the Court finds it
necessary to allow Member States an area of discretion.”® The same goes for public
security.” As art. 45 (3) TFEU provides for a closed system for justification, a Member
State cannot use other grounds to justify a difference in treatment explicitly based on
nationality, such as administrative problems.”® Finally, since art. 45 (2) TFEU has both
vertical and horizontal effect, also individuals can rely on these justification grounds in
private disputes.”

According to the CJEU, article 45 (2) TFEU not only prohibits overt discrimination by
reason of nationality, but also all covert forms of discrimination which, by the application
of other distinguishing criteria, in fact lead to the same result.”” In O’Flynn, the CJEU
reaffirmed that indirect discrimination can be justified by objective considerations

" M. DE MoL, “The novel approach of the CJEU on the horizontal direct effect of the EU principle
of non-discrimination: (unbridled) expansionism of EU law?”, Maastricht Journal of European and
Comparative Law 2011, 117.

% M. DE MoL, “The novel approach of the CJEU on the horizontal direct effect of the EU principle
of non-discrimination: (unbridled) expansionism of EU law?”, Maastricht Journal of European and
Comparative Law 2011, 117.

% M. DE MoL, “The novel approach of the CJEU on the horizontal direct effect of the EU principle
of non-discrimination: (unbridled) expansionism of EU law?”, Maastricht Journal of European and
Comparative Law 2011, 117.

0 affirmed by the CJEU in C-41/74, Van Duyn [1974], ECR 1974, 01337, paragraph 21.

™ This condition of proportionality is added both by case law (e.g. CJEU C-101/94, Commission v
Italy [1996], ECH 1996, 1-02691, paragraph 25 and 26) and by art. 27 (2) of Directive 2004/38 on
the right of citizens of the Union and their family members to move and reside freely within the
territory of the Member States amending Regulation. K. LENAERTS & P. VAN NUFFEL, European
Union Law, London, Sweet & Maxwell, 2011, 251.

2.C-41/74, Van Duyn [1974], ECR 1974, 01337, paragraph 33.
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independent of the nationality of the workers concerned, under the condition that the
measures are proportionate to the legitimate aim pursued.”® It is clear that because of
this general rule, the possibilities for justifying indirect discrimination are broader than
those explicitly mentioned for direct discrimination (art. 45 (3) TFEU).™

The case law of the CJEU on art. 45 (2) TFEU does not only prohibit discrimination
based on nationality, but also any obstacle hindering or rendering less attractive the
exercise of the freedom of movement.?’ In Terhoeve, the Court clarified that provisions
which preclude or deter a national of a Member State from leaving his/her country of
origin in order to exercise his/her right to the freedom of movement constitute an
obstacle to that freedom.? As the national legislation under review constituted such an
obstacle, the Court decided to a violation of art. 45 TFEU without finding it necessary to
even consider whether there was an indirect discrimination based on nationality.* In
Government of the French Community and Walloon Government v Flemish Government,
the Court reaffirmed this case law by stating that art. 45 TFEU opposes against any
national measure which, even though applicable without discrimination on grounds of
nationality, is capable of hindering or rendering less attractive the exercise by
Community nationals of the fundamental freedoms guaranteed by the Treaty.®® Such
national measures may only be allowed if they pursue a legitimate objective in the public
interest, if they are appropriate to ensuring the attainment of that objective, and do not
go beyond what is necessary to attain the objective pursued.®*

This case law could be seen as an extension of the scope of art. 45 TFEU.* However, it
might also be considered as a specific elaboration of the general rule that Member
States are free to organize their social security systems, provided that they do not
infringe EU law when exercising that power.?®

5.1.1.3 Article 4 of Regulation 883/2004

With respect to social security, the prohibition of discrimination on grounds of nationality
is explicitly repeated in art. 4 of Regulation 883/2004 (former art. 3 (1) Regulation

8 CIEU C-237/94, O’Flynn [1996], ECR 1996, I-02617, paragraph 19.

" P. CRAIG & G. DE BURCA, EU Law. Text, cases and materials, Oxford, Oxford University Press,
1998, 669.
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8 CJEU C-18/95, Terhoeve [1999], ECR 1999, 1-00345, paragraph 41.

8 CJEU, C-212/06, Government of the French Community and Walloon Government v Flemish
Government [2008], ECR 2008, 1-1683, paragraph 45.

8 CJEU, C-212/06, Government of the French Community and Walloon Government v Flemish
Government [2008], ECR 2008, 1-1683, paragraph 55.

% F. PENNINGS, European Social Security Law, Antwerp, Intersentia, 2010, 135

8CJIEU C-110/79, Coonan [1980], ECR 1980, 01445, paragraph 12; CJEU 33/99, Fahmi and
Amado [2001], ECR 2001, 1-02415, paragraph 25.

81



1408/71). In 1978 the CJEU ruled that this provision has direct effect.®” Although it is a
freestanding article, the CJEU uses art. 45 TFEU to interpret it.?®

Art. 4 of Regulation 883/2004:

Unless otherwise provided for by this Regulation, persons to whom this Regulation
applies shall enjoy the same benefits and be subject to the same obligations under the
legislation of any Member State as the nationals thereof.

5.1.1.3.1 Scope of application

Art. 2 of the Regulation determines the personal scope of application. This article
clarifies that the Regulation applies to (1) nationals of a Member State, (2) stateless
persons, (3) refugees residing in a Member State who have been subject to the
legislation of one or more Member States, (4) as well as to members of their families and
to their survivors and to the survivors of persons who have been subject to the
legislation of one or more Member States, irrespective of the nationality of such persons,
where their survivors are nationals of a Member State or stateless persons or refugees
residing in one of the Member States.

The material scope of application is clearly indicated by a limited list of benefits covered
by the Regulation. As the list is exhaustive, benefits not explicitly mentioned do not fall
under the material scope of the Regulation.®® Art. 3 sums up the following benefits:
sickness benefits, maternity and equivalent paternity benefits, invalidity benefits, old-age
benefits, survivors’ benefits, benefits in respect of accidents at work and occupational
diseases, death grants, unemployment benefits, pre-retirement benefits and family
benefits. When a benefit can be categorized under one of these, it falls under the
material scope of the Regulation regardless of the fact whether it is part of a general or a
special social scheme or whether it is a contributory or a non-contributory scheme (art. 3
(2) Regulation). This is affirmed by the case law of the CJEU that gives a broad
interpretation to “social security benefit”: a benefit may be regarded as a social security
benefit in so far as it is granted, without any individual and discretionary assessment of
personal needs, to recipients on the basis of a legally defined position, and provided that
it concerns one of the risks expressly listed in Article 3 (1) of the Regulation.*® Although
this interpretation of the concept “social security benefit” seems rather broad, the Court
is very strict regarding the condition that the benefit must be linked with one of the risks
listed in the Regulation. A branch of social security which is not mentioned in the list
does not fall within the material scope even if it confers upon individuals a legally defined

8 CJEU C-1/78, Kenny 1978, ECR 1978, 01498, paragraph 12.
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position entitling them to benefits.” Finally, the Regulation itself explicitly excludes the
application of the Regulation to social and medical assistance (art. 3).

5.1.1.3.2 Prohibition of discrimination and possible justifications

Art. 4 of the Regulation opposes to discrimination based on nationality. The Court has
clarified that although each Member State lays down the conditions creating the right or
the obligation to become affiliated to a social security scheme or to a particular branch
under such a scheme, they must always make sure that in this connection they do not
infringe EU law, such as the prohibition of discrimination between nationals of the host
Member State and nationals of the other Member States.®?

Art. 4 Regulation 883/2004 prohibits direct discrimination based on nationality. However,
as art. 45 TFEU is used to interpret art. 4 of the Regulation, the grounds for justification
(as set out in art. 45 (3) TFEU) can also be applied to the Regulation. Consequently, a
difference in treatment explicitly based on nationality and falling under the scope of the
Regulation can be justified for reasons of public policy, public security or public health.*?
As art. 45 (3) TFEU provides for a closed system for justification, a Member State cannot
use other grounds to justify a difference in treatment, such as administrative problems.*

In Government of the French Community and Walloon Government v Flemish
Government, the Court was confronted with the legislation of a federated entity which
limited the affiliation to a scheme and the entitlement to benefits provided by that
scheme to persons residing in the territory coming within that entity’s competence and to
persons pursuing an activity in that territory and residing in another Member State. This
resulted in the fact that persons who work in that territory but reside in the territory of
another federated entity of the same State were excluded. In this case, the Court
clarified that its case law on 45 TFEU — prohibiting not only discrimination based on
nationality but also any obstacle to the exercise of the freedom of movement — is also
applicable to art. 4 of Regulation 883/2004.%

Art. 4 also prohibits indirect discrimination based on nationality.96 In Toia, the CJEU
acknowledged this by stating that art. 4 of the Regulation not only prohibits patent
discrimination, based on the nationality of the beneficiaries of social security schemes,
but also all disguised forms of discrimination which, by the application of other
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distinguishing criteria, lead in fact to the same result.”” This is for example the case
when conditions which are applicable without distinction, can more easily be satisfied by
nationals than non-nationals or when there is a risk that they may operate to the
particular detriment of migrant non-nationals.® Indirect discrimination with respect to
nationality will often occur when residence is a condition for entittement to a benefit.”
Also constituting indirect discrimination is national legislation which excludes a given
category of workers, largely nationals of other Member States (such as foreign-language
assistants), from a social security scheme which is in general available to other workers
in that Member State.*®

However, not every measure disadvantaging a significantly higher proportion of
members of a group other than the nationals of a Member state, will constitute an
indirect discrimination.’® According to the CJEU’s case law, such measures can be
objectively justified if they are necessary, appropriate and proportional regarding the
objective pursued.'®

5.1.1.4 Article 7 of Regulation 1612/68

The non-discrimination provision of Regulation 1612/68 on freedom of movement for
workers within the Community is interesting for social benefits which are excluded from
the scope of Regulation 883/2004. In this respect, art. 7 (2) of Regulation 1612/68
extends the prohibition of discrimination based on nationality to social advantages.*®
Article 7(2) of the Regulation is also an expression of the principle of equal treatment as
set forth in art. 45 (2) TFEU. Therefore, this article needs to be interpreted in the same
way as article 45 (2) TFEU.'™

Art. 7 Regulation 1612/68:

1. A worker who is a national of a Member State may not, in the territory of another
Member State, be treated differently from national workers by reason of his nationality
in respect of any conditions of employment and work, in particular as regards
remuneration, dismissal, and should he become unemployed, reinstatement or re-
employment.

2. He shall enjoy social and tax advantages as national workers.

[..]
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5.1.1.4.1 Scope of application

The personal scope of application is limited to workers, excluding self-employed and
non-active persons. The meaning of the term “workers” of Regulation 1612/68 is related
to art. 45 TFEU.'™ In this respect, a relationship of employment is a necessary element,
which implicates that for a certain period of time a person performs services for and
under the direction of another person in return for which he receives remuneration.**®
Regarding frontier workers, the Court referred in Meints to the fourth paragraph of the
Regulation’s preamble. This paragraph explicitly states that also seasonal and frontier
workers may not be discriminated. Consequently, a Member State may not make the
grant of social advantages dependent on their residence in its territory.**’

With respect to individuals who lost their job but are intensively seeking another one, the
Court decided that (1) once the employment relationship has ended, a person loses
his/her status of worker. Nevertheless, that status may still produce certain effects after
the relationship has ended. (2) A person who is genuinely seeking work must also be
classified as a worker.'® A contrario, a person who has never worked before and is

seeking a job will not be considered as a “worker”.'*

In some circumstances family members of workers also enjoy the protection of the non-
discrimination principle. Two conditions need to be fulfilled: (1) the social advantage
pertains to the employed person (2) and the employed person is supporting the family
member *1°

The CJEU has given a broad interpretation to “social advantages” and this has resulted
in a large material scope of application of the Regulation. The concept “covers all the
advantages which, whether or not linked to a contract of employment, are generally
granted to national workers primarily because of their objective status as workers or by
virtue of the mere fact of their ordinary residence in the national territory, and the
extension of which to migrant workers therefore seems likely to facilitate their mobility

within the Community”.***
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5.1.1.4.2 Prohibition of discrimination and possible justifications

Art. 7 of the Regulation clearly prohibits direct discrimination based on nationality.
However, as already mentioned, art. 45 TFEU is used to interpret art. 7 of the
Regulation. Therefore, the closed system of justification (as provided for in art. 45 (3)
TFEU) can also be applied to art. 7 of the Regulation.'** Consequently, a difference in
treatment explicitly based on nationality can be justified for reasons of public policy,
public security or public health. These limited grounds for justification are also listed in
the first paragraph of the preamble of Regulation 1612/68.

Because art. 7 (2) of the Regulation needs to be interpreted in the light of art. 45 TFEU,
the scope of art. 7 (2) is not limited to the prohibition of discrimination. As clearly
mentioned in Terhoeve, art. 7 (2) of Regulation 1612/68 does also prohibit any obstacle
to the freedom of movement.**® This case law implies that the grant of social advantages
(falling within the ambit of art. 7(2) of the Regulation) not only has to be non-
discriminatory on grounds of nationality, but that the entitlement criteria may also not
constitute a hindrance to the exercise of the freedom of movement as guaranteed under
art. 45 TFEU."

Art. 7 of the Regulation also prohibits indirect discrimination.'*> This protection is,
according to the CJEU, necessary to ensure the effective working of one of the
fundamental principles of the Community. Moreover, it is explicitly recognized by the fifth
recital of the preamble which prescribes that equality of treatment of workers shall be
ensured “in fact and in law”.'*® A national measure is indirectly discriminatory if it is
intrinsically liable to affect migrant workers more than national workers and if there is a
consequent risk that will place the former at a particular disadvantage, unless the
measure is objectively justified, independent of the nationality of workers, and
proportionate to the aim pursued.™’ With respect to this justification, the CJEU accepted
a national rule which only granted a child-raising allowance to nationals and to frontier
workers who carried an occupation in the Member State which exceeded the threshold
of minor employment. The Court found that the refusal of granting such allowance to
frontier workers who did not exceed the threshold could be legitimately justified by the
fact the Member state asks for a sufficiently substantial occupation in its territory in order
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to establish sufficient integration into its society. The Court found that the measure was
appropriate and proportionate to the objective. '8

5.1.2 Discrimination based on gender

Directive 79/7 on the progressive implementation of the principle of equal treatment for
men and women in matters of social security is of utmost importance for the combat of
gender discrimination. The word “progressive” indicates that this Directive has a limited
scope of application: only statutory social security is envisaged and even some statutory
schemes fall outside the material scope.**® Article 4 states that:

Art. 4 of Directive 79/7:

The principle of equal treatment means that there shall be no discrimination whatsoever
on the ground of sex either directly, or indirectly by reference in particular to marital or
family status, in particular as concerns:

- the scope of schemes and the conditions of access thereto,

- the obligation to contribute and the calculation of contributions,

- the calculation of benefits including increases due in respect of a spouse and for
dependents and the conditions governing the duration and retention of entitlement to
benefits.

In The Netherlands v FNV, the CJEU needed to decide whether art. 4 of the Directive
had direct effect if a Member State had failed to implement the Directive before the
deadline for implementation or if the Directive was only partially implemented. The Court
ruled that since article 4 precludes, generally and unequivocally, all discrimination on
grounds of sex, the provision is sufficiently precise to be relied upon in legal proceedings
by an individual and applied by the courts.*® The fact that this direct effect only has a
vertical character'?! does not cause many problems because statutory social security will
nearly always concern the relation between government and individual.

5.1.2.1 Scope of application

In order to invoke the non-discrimination provision of Directive 79/7, a case needs to fall
within both the personal scope (art. 2) and the material scope (art. 3) of application of
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16 and CJEU C-139/95, Balestra [1997], ECR 1997, 1-00549, paragraph 32.
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87



the Directive.’? It will become clear that, although both scopes are strongly intertwined,
they nevertheless constitute two separate tests.'?®

5.1.2.1.1 Personal scope of application

Directive 79/7 applies to all members of the working population and retired or invalided
workers. Art. 2 of the Directive clarifies who belongs to the “working population” (1)
employees or self-employed persons (2) workers and self-employed persons whose
activity is interrupted by illness, accident or involuntary unemployment (3) those persons
who are seeking employment. It is clear that the Directive focuses on individuals who
have a link to the labour market.*® There has been a lot of case law and discussion
about this personal scope of application.

5.1.2.1.1.1 Cases
Drake

Mrs. Drake applied for an invalidity care allowance which was granted to individuals who
take care for a person that was unable to care for him-/herself. However, this benefit was
not granted to women who still lived with their husbands. Mrs. Drake alleged a direct
discrimination based on gender. The question was whether Mrs. Drake fell within the
personal scope of application of the Directive as she had interrupted her work not
because she was disabled but because the risk of invalidity had occurred to her mother
and she wanted to take care of her.

The CJEU ruled that Mrs. Drake remained part of the working population. Article 2 of the
Directive is based on the idea that a person whose work has been interrupted by one of
the risks referred to in Article 3 (i.e. material scope of application: sickness, invalidity, old
age, accidents at work and occupational diseases and unemployment) belongs to the
working population. This was the case with Mrs. Drake, who had given up work solely
because of one of the risks listed in Article 3, namely the invalidity of her mother, had
occurred.'®

It is clear that in this case the CJEU adopted a very broad interpretation of the personal
scope of application of Directive 79/7.
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Achterberg-te Riele and others

In Achterberg-te Riele and others, the CJEU was confronted with a new problem. The
applicants consisted of several women who either had given up their work or who had
never worked in order to look after their children. These women claimed gender
discrimination in the area of old-age pensions. However, the applicants had interrupted
their work because of a risk which was not listed in art. 3 of the Directive. Consequently,
the question was if these women could be considered as “working population”.

The Court made clear that the Directive does not apply to persons who have never been
available for employment or who have ceased to be available for a reason other than the
materialization of one of the risks referred to by the Directive.'® As the material scope
does not cover family risks, the applicants could not fall under the personal scope of
application.

This judgment was sharpened in Johnson.
Johnson

In this case, the CJEU re-emphasized the relation between the element of employment
and the element of risk. Mrs. Johnson had given up her work for some years in order to
take care of her daughter. During this period, she had developed a serious back
condition which rendered her unable to return to work. She was refused a disablement
allowance because she was cohabiting with her partner. Since this restriction did not
apply to men, Mrs. Johnson claimed a gender discrimination and therefore a breach of
art. 4 of the Directive. In this case, the Court needed to answer two questions.

The first question was: does a person who has interrupted his or her occupational
activity in order to attend to the upbringing of his or her children and who is prevented by
illness from returning to work fall within the personal scope of Directive 79/77?

For the answer of this question the Court repeated its case law of Achterberg-te Riele: a
person who has given up his or her occupational activity in order to attend to the
upbringing of his or her children does not fall within the scope of Directive 79/7, since the
interruption of employment due to the bringing up of children is not one of the risks listed
in Article 3 of the Directive."*’

The second question concerned the following: in order to come within the scope of
Directive 79/7, does a person who, in the absence of iliness, is working or seeking
employment must have given up his or her previous occupational activity owing to the
materialization of one of the risks specified in article 3 of the Directive?

126 CJEU C-48/88, Achterberg-te Riele and others [1989], ECR 1989, 01963, paragraph 11.
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The answer to this question was less restrictive: in order to be a member of the working
population within the meaning of Article 2 of the Directive, it is sufficient for the person
concerned to be a person seeking employment; no distinction according to the reason
for which the person concerned left his/her previous employment or even according to
whether or not that person previously carried out an occupational activity is necessary.'?®
It is for the national courts to determine whether an individual was actually seeking
employment at the time when he or she was affected by one of the risks specified in the
Directive. The national court could examine whether that person was registered with an
employment organization responsible for dealing with offers of employment or assisting
persons seeking employment, whether the person had sent job applications to
employers and whether certificates were available from firms stating that the person
concerned had attended interviews.'*

Zuchner

In Zichner, the Court upheld its case law although it was confronted with a difficult
situation. Mr. Zuchner, who was previously engaged in an occupational activity, became
paraplegic following an accident. As a result of his condition, he required assistance
from another person for therapeutic treatment and for general care and home nursing.
Mr. Zichner's sickness insurance fund provided financial assistance for the general care
and home nursing. Mrs. Zlichner applied for such a payment in respect of the
therapeutic treatment she provided for her husband. However, as far as the therapeutic
treatment is concerned, the sickness insurance fund refused this grant of payment,
relying on the provision that “entitlement to home nursing shall arise only where there is
no person living in the household who can assist and care for the patient to the extent
necessary”. Mrs. Zuchner brought her case before the CJEU.

The question however was whether she fell under the personal scope of application as
she was not engaged in an occupational activity when her husband suffered his
accident. Mrs. Zuchner and the Commission argued that she nevertheless formed part of
the working population since she provided care for which she had to undergo training
and which, by virtue of its nature and scope, can be assimilated to an occupational
activity. After all, if she did not provide such care herself, it would have to be provided by
someone else against payment or in a hospital.**

Although this argument was acceptable, the CJEU repeated that the Directive does not
apply to people who are not working, who are not seeking employment or whose
occupation or efforts to find work were not interrupted by one of the risks referred to in
Article 3 of the Directive. With respect to the term “activity” in relation to the expression
“‘working population”, the Court decided that it only covers an economic activity, being an
activity undertaken in return for remuneration in the broad sense. The Court motivated

128 CJEU €-31/90, Johnson [1991], ECR 1991, I-03723, paragraph 21.
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its decision by the fact that including within the concept of working population a member
of a family who, without payment, undertakes an activity which calls for a degree of
competence and would otherwise need to be provided by an outsider in return for
remuneration, would infinitely extend the scope of the Directive, whereas the purpose of
Article 2 is precisely to delimit that scope.*®*

This judgment makes clear that the CJEU does not want to consider housewife’s
activities as occupational activities falling under art. 2 of the Directive.'*

Megner and Scheffel

In Megner and Scheffel, the question was raised whether persons in minor employment
can be considered as part of the working population within the meaning of art. 2 of the
Directive. An argument contra was the fact that the small earnings which these persons
receive from such employment would not be sufficient to satisfy their needs. The Court
did not follow this argument as it found that the fact that a worker's earnings do not cover
all his needs cannot prevent him from being a member of the working population.**

Although the material scope of application (i.e. the risks covered by art. 3 of the
Directive) seems to be of utmost importance for determining whether a person falls
within the personal scope, they nevertheless remain two separate tests.** This was
concluded in Verholen.** The Court stated that since the Directive precisely determines
the persons to whom it applies, a national court may not extend the personal scope to an
individual (falling outside the personal scope) on the ground that his/her situation is
covered by national rules which fall within the ambit of the material scope of
application.® This case law was already implicitly present in Achterberg-te Riele where
the Court stated that a person who is not referred to by Article 2 of Directive 79/7 may
not rely on Atrticle 4 of the Directive.™®’

5.1.2.1.1.2 Conclusion: general principles

With respect to the personal scope of application, it is clear that the CJEU pays a lot of
attention to the element of employment and the risks listed in art. 3 of the Directive. This

131 CJEU C-77/95, Ziichner [1996], ECR 1996, 1-05689, paragraphs 12-16.

132 £ PENNINGS, European Social Security Law, Antwerp, Intersentia, 2010, 308.

133 CJEU C-444/93, Megner and Scheffel [1995], ECR 1995, 1-04741, paragraph 18. See also
CJEU C-317/93, Nolte [1995], ECR 1995, 1-04625.

13 3. NIcKLESS & (up-dated by) K. Kapuy, “Equal treatment of men and women” in D. PIETERS,
Reader European and International Social Security Law, Leuven, 2012-2013, 17.

%5 And later on affirmed in CJEU C-343/92, De Weerd [1994], ECR 1994, I-00571, paragraph 41.
136 CJEU C-88/90, Verholen [1991], ECR 1991, I-03757, paragraphs 19-21.

137 CJEU C-48/88, Achterberg-te Riele and others [1989], ECR 1989, 01963, paragraph 17.
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puts a high burden upon women who leave the job market in order to take care of their
family and housewives, as the Directive does not cover social risks.**®

This concluding remark can feel rather strange, as social risks are often carried by
women and the aim of the Directive is to combat gender discrimination. Instead, it seems

to follow a “male oriented model of work”.*%

5.1.2.1.2 Material scope of application

Art. 3 sets out the material scope of the Directive and at the same time it clarifies that the
Directive does not cover all forms of employment-related social security. The Directive
applies to (a) statutory schemes which provide protection against sickness, invalidity, old
age, accidents at work and occupational diseases and unemployment and to (b) social
assistance, insofar as it is intended to supplement or replace the schemes referred to in
(a). Provisions concerning survivors’ benefits and family benefits are not covered (art. 3
(2) Directive 79/7). Initially, the CJEU interpreted the material scope of art. 3 broadly.
However, this interpretation was later on narrowed down.

5.1.2.1.2.1 Cases

Drake

In Drake, the risk concerned was invalidity. However, the invalid allowance was not paid
to protect the recipient against invalidity (Mrs. Drake), but to make up for the loss of
income on the part of the recipient who had given up her work to care for an invalid
person (Mrs. Drake’s mother). Therefore, the benefit was only indirectly linked to
invalidity, since the invalid was not the direct recipient of the financial benefit.

However, the CJEU ruled that the payment of this benefit to a person who provides care
always depends on the existence of invalidity. Therefore, the CJEU concludes that the
fact that a benefit which forms part of a statutory invalidity scheme is paid to a third party
and not directly to the disabled person does not place it outside the scope of Directive
79/7.1%°

It is clear that in this case, the CJEU adopted a broad interpretation of art. 3 of the
Directive.

138 3. NickLESS & (up-dated by) K. Kapuy, “Equal treatment of men and women” in D. PIETERS,

Reader European and International Social Security Law, Leuven, 2012-2013, 17.

139 3. NickLESS & (up-dated by) K. Kapuy, “Equal treatment of men and women” in D. PIETERS,
Reader European and International Social Security Law, Leuven, 2012-2013, 17.

19 CJEU C-150/85, Drake [1986], ECR 1986, 01995, paragraphes 24-26.
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Smithson

In R. v Secretary of State for Social Security (ex parte Smithson), the Court needed to
decide whether a housing benefit, providing for those whose income is inadequate to
cover housing costs, fell under the material scope of the Directive. The criteria in
guestion for calculating the benefit included two of the risks listed in art. 3 of Directive
79/7: age and invalidity.

The CJEU started its judgment by repeating that the mode of payment is not decisive for
concluding whether a benefit falls within the scope of Directive 79/7. On the other hand,
it is necessary that the benefit is directly and effectively linked to the protection provided
against one of the risks specified in art. 3 (1) of the Directive. The Court found that the
link between the criteria and the purpose of the benefit was insufficiently strong in order
to conclude that the housing benefit intended to protect against the risks of old age and
invalidity.**

Jackson and Cresswell

In Jackson and Cresswell, the CJEU needed to answer the question whether a
supplementary allowance or income support, which may be granted in a variety of
personal situations to persons whose means are insufficient to meet their needs, fall
within the material scope. The Court stated that benefits of social assistance will fall
within the scope of the Directive when they aim to provide protection against one of the
risks mentioned in art. 3 of Directive 79/7. This implicates that the benefit is directly and
effectively linked to the protection provided against one of those risks (repeating
Smithson).

The Court ruled that art. 3 of Directive 79/7 does not refer to a statutory scheme which,
under certain conditions, provides persons with means below a legally defined limit with
a special benefit designed to enable them to meet their needs. After all, this would
involve the risk of poverty. Therefore, a supplementary allowance or an income support
does not fall under the material scope of application of Directive 79/7. This answer does
not change when the claimant is suffering from one of the risks listed in art. 3 of the
Directive.

In conclusion, the CJEU adds that an exclusion from the material scope of Directive 79/7
is justified a fortiori where the law sets the amount of the theoretical needs of the
persons concerned, independently of any consideration relating to the existence of any

141 CIEU C-243/90, R. v Secretary of State for Social Security (ex parte Smithson) [1992], ECR
1992, 1-00467, paragraphs 14-18.
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of the risks listed in art. 3 of the Directive.*** Strangely enough, the CJEU deviated from
its case law in a recent case: Brachner.

Brachner

In this case, the Court needed to decide whether an annual pension adjustment scheme
came into the material scope of the Directive. This subsequent adjustment scheme was
designed for individuals whose retirement or survivor's pension is so small that it does
not cover the minimum for subsistence. It is clear that this adjustment scheme aims to
protect against the risk of poverty by ensuring that they can have the necessary means
in the light of their needs. Based on Jackson and Cresswell, this would implicate that the
compensatory supplement scheme would not fall under the material scope of Directive
79/7.

Nevertheless, the Court brought this benefit under the material scope by underlining that
it is clearly, directly and effectively linked to the risk relating to old age. Among others,
the Court gave the following two motivations:

(1) The annual pension adjustment scheme is designed to protect persons who have
obtained the statutory retirement age against the risk of old age, by ensuring that they
can have the necessary means in the light of their needs as retired persons.

(2) The increase provided for by the adjustment scheme is granted even to pensioners
who do not encounter financial or material hardship. In addition, only those persons who
have reached the statutory retirement age may benefit from that adjustment scheme,
meaning that the grant of an increase under that scheme is in any case subject to the
materialization of the risk of old age.'*®

Richardson

In Richardson, the Court found a direct and effective link between the benefit and the
protection provided against one of the risks of art. 3 of the Directive. The question was
whether a system which exempts certain categories of persons, in particular certain old
people, from prescription charges falls within the material scope of the Directive.

The Court ruled that the statutory scheme affords direct and effective protection against
the risk of sickness in so far as the grant of the benefit is always conditional on
materialization of that risk.***

12 CJEU C-63/91 and C-64/91 (joined cases), Jackson and Cresswell [1992], ECR 1992, I-
04737, paragraphs 17-22.

143 CJEU C-123/10, Brachner [2011], ECR 2011, 00000, paragraph 44-53.

144 CJEU, C-137/94, R. v Secretary of State for Health (ex parte Richardson) [1995], ECR 1995, I-
03407, paragaph 12.
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5.1.2.1.2.2 Conclusion: general principles

In sum, the case law of the CJEU stipulates that in order to fall under the material scope
of Directive 79/7, a benefit must constitute the whole or part of a statutory scheme
providing protection against one of the risks listed in art. 3 of the Directive (or a form of
social assistance having the same objective) and the benefit must directly and effectively
be linked to the protection against one of those risks.**

However, in 2011 the Court did accept a benefit protecting against poverty to fall under
the scope of the Directive. In this case, the CJEU underlined the connection of the
benefit with one of the risks listed in art. 3 of the Directive (i.e. old age) instead of
emphasizing the risk of poverty.

5.1.2.2 Prohibition of discrimination, possible justifications and
derogations

5.1.2.2.1 Prohibition of discrimination and possible justifications

Art. 4 (1) of Directive 79/7:

The principle of equal treatment means that there shall be no discrimination
whatsoever on ground of sex either directly or indirectly by reference in particular to
marital or family status, in particular as concerns:

- the scope of the schemes and the conditions of access thereto;

- the obligation to contribute and the calculation of contribution;

- the calculation of benefits including increases due in respect of a spouse and
for dependents and the conditions governing the duration and retention of
entitlement to benefits.

Clearly, both direct and indirect discrimination are prohibited. The CJEU elaborated on
indirect discrimination in Teuling.

5.1.2.2.1.1 Cases
Teuling
In this case, the question was whether a system of entitlement to benefits in respect of

incapacity for work under which the amount of the benefit is determined in part by marital
status and by the income earned from or in connection with work of the spouse or by the

145 CJEU C-123/10, Brachner [2011], ECR 2011, 00000, paragraph 40; CJEU 382/98, Taylor
[1999], ECR 1999, I-08955, paragraph 14.
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existence of a dependent child constitutes discrimination within the meaning of Article 4
(1) of the Directive.

The Court immediately clarified that the difference in treatment was not explicitly based
on gender. However, a system of benefits with supplements, which is not directly based
on the sex of the beneficiaries but takes account of their marital status or family
situation, and from which it is clear that a considerably smaller proportion of women than
of men are entitled to such supplements, is contrary to art. 4 (1) of the Directive if that
system of benefits cannot be justified by reasons which exclude discrimination on
grounds of sex.

With respect to this justification, the Court decided to look at the purpose of the
supplements. It concluded that such a system of benefits with supplements can be
justified if the system seeks to ensure an adequate minimum subsistence income for
beneficiaries who have a dependent spouse or children, by means of a supplement
which compensates for the greater burdens they bear in comparison with single
persons.'*

Later on, the CJEU elaborated the possible justifications of indirect discrimination in
Commission v Belgium and Molenbroek.

Commission v Belgium and Molenbroek

In Commission v Belgium the Court described indirect discrimination in a more general
way: article 4(1) of Directive 79/7 precludes a less favorable treatment of a social group
which consists of a much greater number of persons of one or the other sex, unless the
difference in treatment is based on objectively justified factors unrelated to any
discrimination on grounds of sex.**’ This definition implicates that it is not enough to
show that a national provision particularly disadvantages persons of one sex compared
with persons of the other sex. It demands for proof that a substantially higher proportion
of members of one sex are being disadvantaged. The use of statistical data is therefore
very important.

With respect to the justification, the CJEU decides in both cases that if a Member State
can show that the means chosen meet a necessary aim of its social policy and that they
are suitable and requisite for attaining that aim, the mere fact that a system of
allowances favoring a much greater number of male workers cannot be regarded as an
infringement of the principle of equal treatment.**

148 CJEU C-30/85, Teuling [1987], ECR 1987, 02497, paragraphs 13-19.

147 CJEU €-229/89, Commission v. Belgium [1991], ECR 1991, 1-02205, paragraph 13.

18 CJEU C-229/89, Commission v. Belgium [1991], ECR 1991, 1-02205, paragraph 19; CJEU C-
226/91, Molenbroek[1992] ECR 1992 1-05943, paragraph 13.
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Regarding this social policy the Court acknowledges a reasonable margin of
appreciation for each Member State as regards both the nature of the protective
measures in the social sphere and the detailed arrangements for their implementation.**
Posthuma-van Damme is a good example of a case where the Court considered this
reasonable margin of appreciation.

Posthuma-van Damme

In this case, the question was whether art. 4 of the Directive precludes the application of
national legislation which makes the receipt of a benefit for incapacity for work subject to
the requirement of having received a certain income from (or in connection with) work in
the year preceding the commencement of incapacity. It was an established fact that this
requirement affected more women than men.

The Court reaffirmed that Directive 79/7 leaves intact the powers reserved to the
Member States to define their social policy and that national measures constituting
indirect gender discrimination are prohibited, unless they are based on objective factors
unrelated to any discrimination on grounds of sex. The CJEU ruled that guaranteeing the
benefit of a minimum income only to persons who were in receipt of income from (or in
connection with) work was an appropriate measure to achieve a legitimate aim of social

policy.

The Court ended its judgment by underlining that EU law does not prevent Member
States from taking measures which have the effect of withdrawing social security
benefits from certain categories of persons, provided that those measures are
compatible with the principle of equal treatment between men and women as defined in
art. 4(1) of Directive 79/7.*%°

A case where the CJEU did not find an objective justification was Brachner.**

Brachner

The Court clarified that both the fact that women become entitled to a pension at an
earlier age than men (with the result that the level of their contributions is generally lower

than that of male workers) and the fact that they receive their pension over a longer
period because of their longer life expectancy, does not justify a difference in treatment.

149 CJEU C-229/89, Commission v. Belgium [1991], ECR 1991, 1-02205, paragraph 22; CJEU C-
226/91, Molenbroek[1992] ECR 1992 1-05943, paragraph 15.

%0 CJEU C-280/94, Posthuma-van Damme [1996], ECR 1996, 1-00179, paragraphs 24-29.

%1 CJEU C-123/10, Brachner [2011], ECR 2011, 00000, paragraphs 69-104.
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Richards

Finally, in 2006 the Court needed to decide whether art. 4 of Directive 79/7 covers only
discrimination based on the fact that an individual is of one or the other sex or also
discrimination arising from a gender reassignment of an individual. In this case, national
legislation denied a person who had undergone male-to-female gender reassignment an
entitlement to a retirement pension on the ground that she had not reached the age of
65, when she would have been entitled to such a pension at the age of 60 if she had
been held to be a woman as a matter of national law.

The fact that the prohibition of gender discrimination is one of the fundamental human
rights and that the CJEU has the duty to ensure the observance of this rights, led to the
conclusion that art. 4 of Directive 79/7 also covers discrimination arising from gender
reassignment.*?

5.1.2.2.1.2 Conclusion: general principles

A differential treatment indirectly based on gender will not constitute an indirect
discrimination if (1) the difference is based on objective factors unrelated to any
discrimination on grounds of sex, (2) the means chosen meet a necessary aim of social
policy and (2) those same means are suitable and requisite for attaining that aim.

Regarding the aims of social policy, the CJEU gives the Member States a large margin
of appreciation State, as regards both the nature of the protective measures in the social
sphere and the detailed arrangements for their implementation.

Finally, art. 4 of Directive 79/7 does not only cover gender discrimination but also covers
discrimination arising from gender reassignment.

5.1.2.2.2 Prohibition of discrimination and possible derogations

Directive 79/7 did not require Member States to immediately constitute equality between
men and women in social security. In areas where the establishment of gender equality
could result in a serious financial restructuring of the existing statutory schemes,
Member States were allowed to only gradually attain equality.

This was enclosed in art. 7 of the Directive which provides for several derogations. In
case of a derogation a State may retain direct (!) discriminatory situations, as long as it
periodically reexamines these situations in the light of social developments.

152 CJEU C-423/04, Richards [2006], ECR 1-03585, paragraphs 20-24.
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Art. 7 Directive 79/7:

1. This Directive shall be without prejudice to the right of Member States to exclude
from its scope:
- The determination of pensionable age for the purposes of granting old-age and
retirement pensions and the possible consequences thereof for other benefits;
- Advantages in respect of old-age pension schemes granted to persons who
have brought up children; the acquisition of benefit entitlements following
periods of interruption of employment due to the bringing up of children;
- The granting of old-age or invalidity benefit entitlements by virtue of the derived
entitlements of a wife;
- The granting of increases of long-term invalidity, old-age, accidents at work and
occupational disease benefits for a dependent wife;
- The consequences of the exercise, before the adoption of this Directive, of a
right of option not to acquire rights or incur obligations under a statutory
scheme.

2. Member States shall periodically examine matters excluded under paragraph 1 in
order to ascertain, in the light of social developments in the matter concerned, whether
there is justification for maintaining the exclusions concerned.

As the exact scope of these derogations was not clear, this led to a considerable amount
of litigation. Especially, the derogation concerning the determination of pensionable age
—art. 7 (1) (a) Directive 79/7 — was a point under discussion.

5.1.2.2.2.1 Cases
Equal Opportunities

In R v Secretary of State for Social Security (ex parte Equal Opportunities Commission),
the question arose whether the derogation art. 7 (1) (a) of Directive 79/9 merely allows
men and women to be treated unequally with respect to the moment at which they
become entitled to a pension or whether it also covers other legislative and financial
consequences flowing from a different pensionable age, such as the obligation to
contribute until reaching that age.

Since the derogation refers to the determination of pensionable age for the purpose of
granting old-age and retirement pensions, the CJEU found that the provision concerns
the moment from which pensions become payable. However, the text does not expressly
refer to discrimination in respect of the extent of the obligation to contribute for the
purposes of the pension or the amount thereof. The Court therefore decided that such
forms of discrimination can only fall within the scope of the derogation if they are
necessary in order to achieve the objective which the Directive pursues by allowing
Member States to retain a different pensionable age for men and women. This objective
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is the progressive implementation of the principle of equal treatment for men and women
in matters of social security without disrupting the complex financial equilibrium of
pension systems.

Consequently, in a national pension system whose financial equilibrium is based on men
contributing for a longer period than women, a different pensionable age for men and
women cannot be maintained without altering the existing financial equilibrium, unless
such inequality with respect to the length of contribution periods is also maintained.™*

Van Cant

In Van Cant, the Court was asked to answer the question whether articles 4 and 7(1) of
the Directive preclude national legislation which authorizes an identical age for male and
female workers (to take retirement) from retaining in the method of calculating the
pension differently according to sex. This difference for calculating was still linked to the
difference in pensionable age which existed under previous legislation.

The Court began its ruling by pointing out that national legislation which prescribes a
method of calculating retirement pensions which differs according to a worker’'s sex is
discriminatory. Such form of direct discrimination can only be justified under Article
7(h(a) of the Directive. However, the CJEU decided that if national legislation has
abolished the difference in pensionable age, article 7(1)(a) of the Directive may not be
relied on to justify the maintenance of a difference for the calculation of the retirement
pension, which is directly linked to the abolished difference in pensionable age.***

Consequently, if national legislation maintains a different pensionable age for male and
female workers, a Member State is entitled to calculate the amount of pension differently
depending on the worker’s sex.'*® On the other hand, if a Member State has abolished a
different pensionable age for male and female workers, it may not make the calculation
of the amount of pension dependent on the worker's sex.

The derogation of art. 7 (1) (a) of the Directive does not only cover different pensionable
ages for the purposes of granting old-age and retirement pensions, but also the possible
consequences thereof for other benefits. Naturally, the CJEU was confronted with
guestions about the scope of this extension.

18 CJEU C-9/91, RV Secretary of State for Social Security (ex parte Equal opportunities

Commission) [1992], ECR 1992, 1-04297, paragraphs 12-17.

1% CJEU C-154/92, Van Cant [1993], ECR 1993, -03811, paragraphs 11-14.

195 CJEU C-377/93 to C-384/96 (joined cases), De Vriendt and others [1998], ECR 1998,
paragraph 31; CJEU C-154/96, Wolfs [154/96], ECR 1998, 1-06173, paragraph 30.
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Thomas

In Thomas, national legislation provided for the grant of a severe disablement allowance
to individuals who were incapable of work and an invalid care allowance to individuals
who were engaged in caring for a severely disabled person. People who had attained
the retirement age, which was 65 for men and 60 for women, were not entitled to those
benefits. This legislation led to the following question: when can forms of discrimination
provided for in benefit schemes other than old-age and retirement pension schemes be
justified, as being a consequence of determining a different retirement age?

First of all, the CJEU affirmed that exceptions to the prohibition of discrimination on
grounds of sex need to be interpreted strictly.**® Subsequently, the Court elucidates that
art. 7 (1) (a) of Directive 79/7 allows Member States to maintain temporarily the
advantages accorded to women with respect to retirement in order to enable them to
adapt progressively their pension systems in that respect without disrupting the complex
financial equilibrium of those systems. Finally, the Court decides that forms of
discrimination provided for in benefit schemes other than old-age and retirement pension
schemes can be justified, as being the consequence of determining a different
retirement age according to sex, only if such discrimination is objectively necessary in
order to avoid disrupting the complex financial equilibrium of the social security system
or to ensure consistency between retirement pension schemes and other benefit
schemes.

Although the CJEU decided that it was for the national court to establish whether such
objective and necessary link existed in the present case, it nevertheless gave an
important guideline: the grant of benefits under non-contributory schemes to persons in
respect of whom certain risks have materialized, regardless of the entitlement of such
persons to an old-age pension by virtue of contribution periods completed by them, has
no direct influence on the financial equilibrium of contributory pension schemes.*’

Buchner

In this respect, Buchner was interesting. In this case? the CJEU was confronted with a
system where the grant of early old-age pension on account of incapacity for work was
made subject to an age condition which differed according to sex. This difference was
made because of reasons of an essentially budgetary nature. The Court made clear that
although budgetary considerations may influence a Member State’s choice of social
policy and affect the nature or scope of social protection measures, they cannot

%% See also Buchner and Others [2000], ECR 2000, 1-03625, paragraph 21; CJEU C-303/02,
Haackert [2004], ECR 2004, 1-02195, paragraph 26; CJEU C-172/02, Bourgard [2004], ECR
2004, 1-05823, paragraph 28.

137 CJEU C-328/91, Thomas [1993], ECR 1993, | — 01247, paragraphs 8-14. For cases where the
Court did found an objective and necessary link, see CJEU C-92/94, Graham [1995], ECR 1995,
1-02521; CJEU C-139/95, Balestra [1997], ECR 1997, 1-00549; CJEU C-196/98, Hepple [2000],
ECR 2000, 1-03701.
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themselves constitute the aim pursued by that policy and cannot, therefore, justify
discrimination against one of the sexes.™®

Hepple

In Hepple the Court needed to answer whether the Directive prohibits a Member State,
which has determined different retirement ages according to sex to introduce further
discriminatory measures after the expiry of the period for the transposition of the
Directive.

The CJEU made clear that prohibiting a Member State which has set different retirement
ages for men and women, from adopting or subsequently amending (after the expiry of
the period for transposition of the Directive) measures linked to that age difference would
be the same as depriving the derogation of Article 7(1)(a) of its practical effect.**®
Hereafter, the Court repeated its case law on the scope of “possible consequences
thereof for other benefits”.

5.1.2.2.2.2 Conclusion: general principles

Art. 7 of the Directive provides for several derogations. In case of derogation, a State
may retain direct (!) discriminatory situations, as long as it periodically reexamines these
situations in the light of social developments.

Especially, the last part of art. 7 (1) (a) of the Directive (“the possible consequences
thereof for other benefits”), led to a lot of litigation as the question arose when forms of
discrimination provided for in benefit schemes, other than old-age and retirement
pension schemes, can be justified, as being a consequence of determining a different
retirement age.

The Court has repeatedly stressed that the prohibition of discrimination on grounds of
sex needs to be interpreted strictly. Therefore, forms of discrimination provided for in
benefit schemes, other than old-age and retirement pension schemes, can only be
justified (as being the consequence of determining a different retirement age according
to sex) if such discrimination is objectively necessary in order to avoid disrupting the
complex financial equilibrium of the social security system or to ensure consistency
between retirement pension schemes and other benefit schemes.

It is for the national courts to determine whether such a necessary and objective link is
present. However, the CJEU has given two important guidelines. First of all, the grant of
benefits under non-contributory schemes to persons in respect of whom certain risks
have materialized, regardless of the entitlement of such persons to an old-age pension
by virtue of contribution periods completed by them, has no direct influence on the

18 CJEU C-104/98, Buchner and Others [2000], ECR 2000, I-03625, paragraph 28.
159 CJEU C-196/98, Hepple [2000], ECR 2000, 1-03701, 21-24.
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financial equilibrium of contributory pension schemes. Secondly, although budgetary
considerations may influence a Member State’s choice of social policy and affect the
nature or scope of social protection measures, they cannot themselves constitute the
aim pursued by that policy and cannot, therefore, justify discrimination against one of the
sexes.

The CJEU has also clarified that a Member States who has set different retirement ages
for men and women may adopt or subsequently amend (even after the expiry of the
period for transposition of the Directive) measures linked to the established age
difference. Not allowing this to the Member States would deprive the derogation of
Article 7(1) (a) of its practical effect.

In conclusion, we can say that questions concerning the scope of the derogation in art. 7
(1) (a) of the Directive keep on rising. See for example the reference for a preliminary
ruling made on 22 December 2011. Again, the question is asked whether a differential
treatment on the basis of gender under an incapacity benefit scheme is necessarily and
objectively linked to the difference in pensionable age so that it falls within the scope of
the derogation under Article 7(l) (a) of Directive 79/7.*%°

5.1.2.2.2.3 The viability of article 7 (1) Directive 79/7

Due to a rather recent judgment of the CJEU, some authors start to doubt whether the
derogations of art. 7 of the Directive are still acceptable under current EU law. It
concerns the Test-Achats case of March 2011.

5.1.2.2.2.3.1 Test-Achats case

The CJEU was asked whether Article 5(2) of Directive 2004/113 on implementing the
principle of equal treatment between men and women in the access to and supply of
goods and services was valid in the light of the principle of equal treatment for men and
women.

Article 5 of Directive 2004/113:

1. Member States shall ensure that in all new contracts concluded after 21 December
2007 at the latest, the use of sex as a factor in the calculation of premiums and
benefits for the purposes of insurance and related financial services shall not result in
differences in individuals’ premiums and benefits.

2. Notwithstanding paragraph 1, Member States may decide before 21 December
2007 to permit proportionate differences in individuals’ premiums and benefits where

180 CJEU C-680/11, Reference for a preliminary ruling from Upper Tribunal (United Kingdom)

made on 22 December 2011 — Anita Chieza v Secretary of State for Work and Pensions, OJ C
65, 3.3.2012.
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the use of sex is a determining factor in the assessment of risk based on relevant and
accurate actuarial and statistical data. The Member States concerned shall inform the
Commission and ensure that accurate data relevant to the use of sex as a determining
actuarial factor are compiled, published and regularly updated. These Member States
shall review their decision five years after 21 December 2007, taking into account the
Commission report referred to in Article 16, and shall forward the results of this review
to the Commission.

The Court starts its opinion by underlining that article 6(2) of the TEU claims that the EU
respects fundamental rights as incorporated in the Charter of fundamental rights of the
EU. Articles 21 and 23 of the Charter stipulate that any discrimination based on sex is
prohibited and that equality between men and women must be ensured in all areas.
Since recital 4 to Directive 2004/113 expressly refers to these two articles, the Court
decides that the validity of Article 5(2) must be assessed in the light of those
provisions.*®

In the progressive achievement of equality, it is the EU legislature which determines
when action will be taken in the light of the development of economic and social
conditions within the EU. However, when such action is decided upon, it must contribute,
in a coherent manner, to the achievement of the intended objective, without prejudice to
the possibility of providing for transitional periods or derogations of limited scope. In
casu, as the use of actuarial factors related to sex was widespread in the provisions of
insurance services at the time when the directive was adopted, it was acceptable to
implement the principle of equality for men and women — more specifically, the
application of the rule of unisex premiums and benefits — only gradually by means of
appropriate transitional periods.

This was provided in art. 5 (1) of Directive 2004/113: the differences in premiums and
benefits arising from the use of sex as a factor in the calculation thereof needed to be
abolished by 21 December 2007 at the latest. However, art. 5 (1) of the Directive was
only a general rule and art. 5 (2) of the Directive provided for certain Member States the
option of deciding before 21 December 2007 to permit proportionate differences in
individuals’ premiums and benefits where the use of sex is a determining factor in the
assessment of risks based on relevant and accurate actuarial and statistical data. As this
derogation lacks a clear and well-delineated time span, Member States who had used
this option were permitted to allow insurers to apply the unequal treatment without any
temporal limitation.*®?

The CJEU continues its opinion by repeating that the principle of equal treatment
requires that comparable situations must not be treated differently, and different
situations must not be treated in the same way, unless such treatment is objectively

181 CJEU C-236/09, Test-Achats [2011], ECR 2011, 00000, paragraphs 16-17.
182 CJEU C-236/09, Test-Achats [2011], ECR 2011, 00000, paragraphs 20-26.
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justified. The comparability of situations must be assessed in the light of the subject-
matter and purpose of the EU measure which makes the distinction in question.

In this case, the Court decides that the respective situations of men and women with
regard to insurance premiums and benefits contracted by them are comparable.®®
Advocate General KOKOTT elaborated on this comparability: “the life expectancy of
insured persons, which is of particular interest in the present case, is strongly influenced
by economic and social conditions as well as by the habits of each individual (for
example, the kind and extent of the professional activity carried out, the family and social
environment, eating habits, consumption of stimulants (45) and/or drugs, leisure
activities and sporting activities). In view of social change and the accompanying loss of
meaning of traditional role models, the effects of behavioral factors on a person’s health
and life expectancy can no longer clearly be linked with his sex. To refer once again to a
few of the examples just mentioned: both women and men nowadays engage in
demanding and sometimes extremely stressful professional activities, members of both
sexes consume a not inconsiderable amount of stimulants and even the kind and extent
of sporting activities practiced by people cannot from the outset be linked to one or other
of the sexes. [...] The use of a person’s sex as a kind of substitute criterion for other
distinguishing features is incompatible with the principle of equal treatment for men and
women. It is not possible in that way to ensure that different insurance premiums and
benefits for male and female insured persons are based exclusively on objective criteria
which have nothing to do with discrimination on grounds of sex.”**

Due to all these considerations, the CJEU claims that art. 5 (2) of Directive 2004/113,
which enables certain Member States in question to maintain without temporal limitation
an exemption from the rule of unisex premiums and benefits, works against the
achievement of the objective of equal treatment between men and women, which is the
purpose of Directive 2004/113. Therefore, the provision is incompatible with Articles 21
and 23 of the Charter.”® It must be stressed that not derogation itself, but the lack of a
temporal limitation led to the invalidation of art. 5 (2) Directive 2004/113.%

5.1.2.2.2.3.2 The effect of Test-Achats on article 7 Directive 79/7

Although the Test-Achats case concerned private insurance, authors have nevertheless
drawn interesting conclusions from this case with respect to the use of derogations in EU
social policy legislation on equality and more specifically the use of derogations provided

183 CJEU C-236/09, Test-Achats [2011], ECR 2011, 00000, paragraphs 28-30.

184 Adv. Gen. KokoTT, opinion on Test-Achats [C-236/09], ECR 2011, 00000, paragraphs 62, 63
and 67. It is interesting to compare this opinion with the opinion of Advocate General Van Gerven
in the Neath case. Both opinions are quite similar: Adv. Gen. VAN GERVEN, joined opinion on Ten
Oever (C-109/91), Moroni (C- 110/91), Neath (152/91), Coloroll Pension Trustees (C-200/91),
ECR 1993, 1-04879, paragraph 36.

185 CJEU C-236/09, Test-Achats [2011], ECR 2011, 00000, paragraphs 31-43.

188 E_CaRACCIOLO DI TORELLA, “Gender equality after Test Achats, Journal of the Academy of
European Law 2012, 64; C. TOBLER, “C-236/09, Association belge des Consommateurs Test-
Achats ABSL v Conseil des ministres”, Common Market Law Review 2011, 2056.
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by Directive 79/7.%7 In this case, the CJEU seems to stress that direct discrimination can
only be a (very) rare exception to the principle of equality.*®® This view does not agree
with the contemporary EU social policy legislation, which provides for several exceptions
to the principle of equal treatment, such as art. 7 (1) Directive 79/7, which explicitly
allows certain forms of direct discrimination. The one bright spot could be that the Test
Achats judgment does not convict the existence of derogations to the principle of
equality. It only opposes against the lack of a temporal limitation for the use of those
derogations.

Despite this subtle distinction, the existence of art. 7 (1) of Directive 79/7 — and other
provisions of EU social policy legislation, such as art. 4 of the Race Directive — remains
problematic. Since art. 7 (1) of Directive 79/7 does not provide for any time limitation, it
does not only give Member States the possibility to provide for derogations in an
indefinite way, but it can also give rise to a situation where some Member States have
adopted derogations whereas others have not.'®® It is clear that CJEU’s judgment in
Test-Achats opposes this possibility. Although the Commission presented a proposal for
a Council Directive to remove the derogations of art. 7 (1), this Directive was never
adopted.’”® We can therefore conclude two things: (1) the combination of the judgment
of Test-Achats and the fact that art. 7 (1) of Directive 79/7 still exists in its original
phrasing, could result in a question to the CJEU about the validity of art. 7 (1) Directive
79/7. (2) If the CIJEU would be confronted with this question, it is plausible that the Court
decides on the invalidity of art. 7 (1) of the Directive (in the light of its Test-Achats
judgment).

17 p wWAaTsoN, “Equality, fundamental rights and the limits of legislative discretion: comment on

Test-Achats, European Law Review 2011, 896-904; E. CARACCIOLO DI TORELLA, “Gender equality
after Test Achats, Journal of the Academy of European Law 2012, 59-69; F. TEMMING, “Case
Note — ECJ finally paves the way for unisex premiums and benefits in insurance and related
financial service contracts”, German Law Journal 2012, 105-123; P. WATSON, “Equality,
fundamental rights and the limits of legislative discretion: comment on Test-Achats, European
Law Review 2011, 896-904.

%8 £ TEMMING, “Case Note — ECJ finally paves the way for unisex premiums and benefits in
insurance and related financial service contracts”, German Law Journal 2012, 113 and 114; E.
CARACCIOLO DI TORELLA, “Gender equality after Test Achats, Journal of the Academy of European
Law 2012, 66.

189 p WATSON, “Equality, fundamental rights and the limits of legislative discretion: comment on
Test-Achats, European Law Review 2011, 903.

1 EUROPEAN COMMISSION, Proposal for a Council Directive completing the implementation
of the principle of equal treatment for men and women in statutory social security and
occupational social security, COM(87) 494 final, OJ 1987, C 309, 10-13. The preamble
mentioned that it was appropriate to implement the principle of equal treatment in areas where
the application of Directive 79/7 is or may be excluded or deferred, in order to achieve total
elimination of discrimination on grounds of sex in respect of social security. This aim was pursued
by the deletion of art. 7 (1) paragraphs (a) to (d). However, “this proposal was first put on ice and
next, it silently disappeared from the agenda.” See: EUROPEAN COMMISSION, Report by the
Commission’s Network of legal experts in the fields of employment, social affairs and equality
between men and women, 2007, http://ec.europa.eul/justice/gender-equality/files/2007-
_social_security_en.pdf, 5.
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In order to conclude this section, we also want make to a remark which we will elaborate
further on. The Test Achats judgment is also inspired by an underlying view on the
concept of equality. After all, the CIJEU has a fundamental problem with a “group
concept of equality” which is among others being used by insurance companies: as
women have a longer life expectancy, the life insurance of every female will be more
expensive than the same insurance for a male insured person.*’* The CJEU rejects such
group based distinctions and defends an individualistic approach of equality: every
person needs to be treated according to its individualistic characteristics and not
because of his/her membership to a certain group.”> This preference for an
individualistic approach became clear in the Court’s case law on positive action in the
area of gender discrimination and employment. This case law will be discussed in detail
below.

5.1.3 Discrimination based on race

The creation of Directive 2000/43 on implementing the principle of equal treatment
between persons irrespective of racial or ethnic origin (Race Directive) was made
possible by the implementation of art. 19 TFEU. The purpose of this Directive is to lay
down a framework for combating discrimination on the grounds of racial or ethnic origin,
with a view to putting into effect the principle of equal treatment in the Member States.

Art. 2 (1) of the Race Directive

For the purposes of this Directive, the principle of equal treatment shall mean that
there shall be no direct or indirect discrimination based on racial or ethnic origin.

5.1.3.1 Scope of application

Art. 3, paragraph 3 states that Directive shall apply to all persons. Consideration 16 of
the Preamble affirms this large personal scope of application as it stresses the necessity
to protect all natural persons. At the level of the EU, this large scope of application was
considered to be disturbing in the light of national measures disadvantaging third country
nationals compared with EU nationals.'”® This concern was dealt with in art. 3 (2) of the
Directive and was clarified in consideration 12: “This prohibition of discrimination should
also apply to nationals of third countries, but does not cover differences of treatment

"1 E. CARACCIOLO DI TORELLA, “Gender equality after Test Achats, Journal of the Academy of

European Law 2012, 60.

12 £ TEMMING, “Case Note — ECJ finally paves the way for unisex premiums and benefits in
insurance and related financial service contracts”, German Law Journal 2012, 120; E.
CARACCIOLO DI TORELLA, “Gender equality after Test Achats, Journal of the Academy of European
Law 2012, 60.

%3 M. BELL, Anti-Discrimination Law and the European Union, Oxford, Oxford University Press,
2002, 77.
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based on nationality and is without prejudice to provisions governing the entry and
residence of third-country nationals and their access to employment and to occupation”.

Art. 3 of the Race Directive explicitly states that social protection, including social
security and health care, and social advantages fall under the scope of the Directive.
Recital 12 explains that including the area of social security (among other areas) is
necessary to ensure the development of democratic and tolerant societies which allow
the participation of all persons irrespective of racial or ethnic origin not only in the area of
employment, but also in other areas.

The exact meaning of “social protection” is still rather unclear. However, it is likely that
this concept will cover “any form of benefit offered by the State whether economic or in

kind”, which is not covered by the concept “social security”.*"*

5.1.3.2 Prohibition of discrimination and possible justifications

Art. 2 does not only prohibit direct or indirect discrimination based on racial or ethnic
origin, it also defines these concepts. On top of it, the Directive clarifies that sexual
harassment and the instruction to discriminate against persons shall also be deemed to
be discrimination (art. 2 (3) and (4) of the Directive).

Direct discrimination “shall be taken to occur where one person is treated less favorably
than another is, has been or would be treated in a comparable situation on grounds of
racial or ethnic origin”. Art. 4 of the Directive provides for a derogation to this prohibition
of direct discrimination: Member States may provide that a difference of treatment which
is based on a characteristic related to racial or ethnic origin shall not constitute
discrimination when such a characteristic constitutes a genuine and determining
occupational requirement (by reason of the nature of the particular occupational
activities concerned or of the context in which they are carried out) provided that the
objective is legitimate and the requirement is proportionate. In this case, a difference in
treatment will not be considered a direct discrimination.'”® Please note that due to the
Test Achats case, this permission of providing for a difference in treatment could be
undermined.

Indirect discrimination “shall be taken to occur where an apparently neutral provision,
criterion or practice would put persons of a racial or ethnic origin at a particular
disadvantage compared with other persons, unless that provision, criterion or practice is
objectively justified by a legitimate aim and the means of achieving that aim are

1" EUROPEAN UNION AGENCY FOR FUNDAMENTAL RIGHTS and COUNCIL OF EUROPE,
Handbook on European non-discrimination Law, Luxembourg, Publications Office of the
European Union, 2011, 67.

17> EUROPEAN COMMISSION (report drafted by M. DE Vos), Beyond Formal Equality. Positive Action
under Directives 2000/43/EC and 2000/78, Luxembourg, Office for Official Publications of the
European Communities, 2007, 34.
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appropriate and necessary”. As this definition only asks for proof of a particular
disadvantage compared with other persons and not for proof that a substantially higher
proportion of members of one ethnic or racial group is being disadvantaged, the use of
statistical data to prove indirect discrimination is not necessary.'’® It is sufficient to show
that an apparently neutral provision puts persons of a specific racial or ethnic group in a
disadvantaged position compared to others. This leaves a margin of appreciation to
courts and legislators.'”” It is interesting to see that the definition of indirect
discrimination immediately provides for the possibility of justifying such kind of
discrimination when the difference in treatment is objectively justified by a legitimate aim
and the means of achieving that aim are appropriate and necessary.

5.1.3.3 Positive action

The Race Directive explicitly allows Member State to take positive action.

Art. 4 of the Race Directive:

With a view to ensuring full equality in practice, the principle of equal treatment shall
not prevent any Member State from maintaining or adopting specific measures to
prevent or compensate for disadvantages linked to racial or ethnic origin.

The phrasing “shall not prevent any Member State” clearly underlines the optional nature
of taking such kind of positive measures.*”® Positive action measures could focus for
example on ensuring that certain racial or ethnic groups are fully informed about job
advertisements, including publishing adverts in publications targeting these groups.*”
The explicit introduction of the concept of positive action is a quantum leap in the
development of EU anti-discrimination law. After all, before the Race Directive, the CJEU
could only address positive action measures in the light of gender discrimination and
employment (see art. 157 (4) and art. 2 (4) Directive 76/207).*%°

%® Compare with the definition of indirect discrimination in the light of Directive 79/7; M. BELL,

Anti-Discrimination Law and the European Union, Oxford, Oxford University Press, 2002, 75; L.
WADDINGTON & M. BELL, “More equal than others: Distinguishing European Union Equality
Directives”, Common Market Law Review 2001, 539; D. CARUSO, “Limits of the Classic Method:
Positive Action in the European Union After the New Equality Directives”, Harvard International
Law Journal 2003, 333.

7D, ScHIEk, “A New Framework on Equal Treatment of Persons in EC Law?”, European Law
Journal 2002, 296.

178 EUROPEAN COMMISSION (report drafted by M. DE Vos), Beyond Formal Equality. Positive Action
under Directives 2000/43/EC and 2000/78, Luxembourg, Office for Official Publications of the
European Communities, 2007, 28.

"9 EUROPEAN COMMISSION, Report form the Commission to the Council and the European
Parliament. The application of Directive 2000/43/EC of 29 June 2000 implementing the principle
of equal treatment between persons irrespective of racial or ethnic origin, COM(2006) 643 final, 7.
180 p, CARUSO, “Limits of the Classic Method: Positive Action in the European Union After the
New Equality Directives”, Harvard International Law Journal 2003, 332.
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The CJEU has not yet interpreted art. 4 of the Directive. Therefore, it is unclear (1) which
conditions a positive action must satisfy and (2) how such actions can be reconciled with
the principle of equal treatment. Nevertheless, the Court has already an elaborated
jurisprudence concerning positive action in the area of gender discrimination and the
area of employment. Most authors believe that the CIJEU will use this jurisprudence as a
starting point for cases concerning positive action as set forth in the Race Directive.*®!
Consequently, we will discuss the CJEU’s case law on positive action in the areas of
gender discrimination and employment.

Although it is likely that the CIJEU will use this case law as a starting point for interpreting
“positive action” under the Race Directive, this does not imply that the point of arrival will
also be similar.*® This thought can be motivated in a twofold way. First of all, the scope
of the Race Directive is much broader than the area of gender discrimination and
employment.’®® Will the Court use the interpretation of positive action in the field of
employment also in the exact same way in the field of e.g. social security or education?
Secondly, the CJEU can decide that different social contexts may result in different
forms of protection, which would again result in a change in the scope for positive
action.”® The EU itself has already done this in the General Framework Directive: the
second paragraph of the article on positive action provides for an additional protection
for disabled persons.'®®

We will first shortly discuss the relevant cases. Afterwards, we will concentrate on the
effects of the rulings of the Court.

181 EUROPEAN COMMISSION (report drafted by M. DE Vos), Beyond Formal Equality. Positive Action

under Directives 2000/43/EC and 2000/78, Luxembourg, Office for Official Publications of the
European Communities, 2007, 31; L. WADDINGTON & M. BELL, “More equal than others:
Distinguishing European Union Equality Directives”, Common Market Law Review 2001, 602; D.
CARUSO, “Limits of the Classic Method: Positive Action in the European Union After the New
Equality Directives”, Harvard International Law Journal 2003, 333; D. CARUSO, “Limits of the
Classic Method: Positive Action in the European Union After the New Equality Directives”,
Harvard International Law Journal 2003, 349.

182 EUROPEAN COMMISSION (report drafted by M. DE Vos), Beyond Formal Equality. Positive Action
under Directives 2000/43/EC and 2000/78, Luxembourg, Office for Official Publications of the
European Communities, 2007, 31.

18 M. BELL, Anti-Discrimination Law and the European Union, Oxford, Oxford University Press,
2002, 78.

184 EUROPEAN COMMISSION (report drafted by L. WADDINGTON & A. LAWSON), Disability and non-
discriminationin the European Union, Luxembourg, Publications Office of the European Union,
2009, 36; L. WADDINGTON & M. BELL, “More equal than others: Distinguishing European Union
Equality Directives”, Common Market Law Review 2001, 603.

85 Art. 7 (2) Directive 2000/78: “With regard to disabled persons, the principle of equal treatment
shall be without prejudice to the right of Member States to maintain or adopt provisions on the
protection of health and safety at work or to measures aimed at creating or maintaining provisions
or facilities for safequarding or promoting their integration into the working environment.”
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5.1.3.3.1 Cases

Case law dealing with the concept of positive action in the field of gender discrimination
and the area of employment and occupation focuses most of the time on art. 2 (4)
Directive 76/207 and art. 157(4) TFEU.™ In these cases, the CJEU does not start its
reasoning by elaborating on the concept of positive action itself. Instead, it repeats the
basic principle that there shall be no discrimination whatsoever on grounds of sex either
directly or indirectly.'®’

It follows that a difference in treatment based on gender in principle constitutes
discrimination and is therefore legally unacceptable.'® Nevertheless, this difference in
treatment will not be discriminatory if it can be considered as positive action under
Directive 76/207 or art. 157 (4) TFEU. Such positive action measures “although
discriminatory in appearance, are in fact intended to eliminate or reduce actual instances
of equality which may exist in the reality of social life”.**® However, positive action
remains a derogation to an individual right laid down in EU legislation, i.e. the principle of
equal treatment. Therefore positive action — derogating from such individual right —
needs to be interpreted strictly.*® This strict interpretation was adopted in Kalanke.

Kalanke
In the Kalanke case, the Court concluded that a positive action measure giving the

under-represented sex absolute and unconditional priority goes beyond the derogation
allowed under the concept of positive action.™*

188 Art. 157 (4) TFEU: “With a view to ensuring full equality in practice between men and women
in working life, the principle of equal treatment shall not prevent any Member State from
maintaining or adopting measures providing for specific advantages in order to make it easier for
the underrepresented sex to pursue a vocational activity or to prevent or compensate for
disadvantages in professional careers.” and art. 2 (4) of Directive 76/207 on the implementation
of the principle of equal treatment for men and women as regards access to employment,
vocational training and promotion, and working conditions: “This directives shall be without
prejudice to measures to promote equal opportunity for men and women, in particular by
removing existing inequalities which affect women’s opportunities in the areas referred to in
Article 1.”

187 CIEU C-450/93, Kalanke [1995], ECR I-3051, paragraph 15; CJEU C-409/95, Marshall [1997],
ECR 1997, 1-06363, paragraph 21.

188 CJEU C-450/93, Kalanke [1995], ECR I-3051, paragraph 16.

189 CJEU C-312/86, Commission v France [1988], ECR 1988, 06315, Paragraph 15.

1% CJEU C-222/84, Johnston [1986], ECR 1986, 01651, paragraph 36; CJEU C-450/93, Kalanke
[1995], ECR 1-3051, paragraph 21.

In his opinion on the Kalanka case, Advocate General TESAURO also argued that positive
measures have an implicit temporal nature. This implies that the legitimacy of such measures will
also depend on the continuation of the obstacles which need to be removed.™*

CJEU C-450/93, Kalanke [1995], ECR 1-3051, paragraph 22; CJEU C-409/95, Marshall [1997],
ECR 1997, 1-06363, paragraph 32.
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In this case, a general measure gave automatic preference to women for appointment
when they were equally qualified and applied for a job in sectors in which they were
under-represented. The CJEU stated that positive action measures are a derogation to
the individual right of non-discrimination and every derogation to an individual right
needs to be interpreted strictly. The Court concluded that such preferential treatment of
the under-represented sex was not justifiable under the concept of positive action.'%

Marshall

In Marshall, the Court adjusted its jurisprudence. In this case, a national measure gave
priority to hire women when they were equally qualified unless reasons specific to an
individual male candidate tilt the balance in his favor. The Court accepted this
preferential treatment to women by stressing its conditionality: priority can be given to
the under-represented sex (1) if they are equally qualified and (2) if in each individual
case the candidatures are subjected to an objective assessment which takes into
account the specific personal qualities of all candidates (saving clause).'*?

In other words, preferential treatment must always be attached to “objective tailored
criteria” and these criteria may not discriminate one gender.'** This jurisprudence was
confirmed in Badeck, in which a national measure established a “system of flexible result
quotas” which gave preference to women when they were equally qualified.’®® The
system in question provided for several saving clauses.

Abrahammson

In Abrahammson, a national measure gave preference to members of the under-
represented sex for the grant of a post at universities and higher educational institutions
(over an applicant of the opposite sex who would otherwise have been selected) when
they had sufficient qualifications for the post and under the conditions that the difference
between the qualifications is not so great as to give rise to a breach of the requirement
of objectivity in granting the posts.

Firstly, the Court repeated its jurisprudence: preferential treatment can only be accepted
when the members of the under-represented sex and members of the opposite sex are

192 CJEU C-450/93, Kalanke [1995], ECR 1-3051, paragraph 21-22; S. PRECHAL, “Case C-450/93,
Kalanke v Freie Hansestadt Bremen”, Common Market Law Review 1996, 1255.

193 CJEU C-409/95, Marshall [1997], ECR 1997, 1-06363, paragraph 33. Later on affirmed in
CJEU C- 158/97, Badeck and Others [2000], ECR |-1875, paragraph 38; CJEU C-407/98,
Abrahamsson and Anderson [2000] ECR 1-5539, paragraph 61.

19 CJEU C-409/95, Marshall [1997], ECR 1997, 1-06363, paragraph 33; EUROPEAN COMMISSION
(report drafted by M. DE Vos), Beyond Formal Equality. Positive Action under Directives
2000/43/EC and 2000/78, Luxembourg, Office for Official Publications of the European
Communities, 2007, 21.

1% CJEU C-158/97, Badeck and Others [2000], ECR 1-1875; D. CARUSO, “Limits of the Classic
Method: Positive Action in the European Union After the New Equality Directives”, Harvard
International Law Journal 2003, 341.
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equally qualified and saving clauses are provided. The Court continued by stating that
the assessment of the qualifications of the individuals must be based on clear and
unambiguous criteria.*®® As the Court found that no such criteria were present, it ruled
that the national measure was not permissible under the positive action provision of
Directive 76/207.

As the national measure was in violation with the Directive, the CJEU found it necessary
to investigate if the measure would perhaps be permissible under article 157 (4) TFEU.
However, the Court made it clear that “even though Article 141(4) EC allows the Member
States to maintain or adopt measures providing for special advantages intended to
prevent or compensate for disadvantages in professional careers in order to ensure full
equality between men and women in professional life, it cannot be inferred from this that
it allows a selection method of the kind at issue in the main proceedings which appears,
on any view, to be disproportionate to the aim pursued”.*®’

Lommers

In Lommers, the CJEU elaborated on the principle of proportionality. It became clear that
using this principle would lead to a more comprehensive test, instead of its former case-
by-case approach (cf. the objective assessment which takes into account the specific
personal qualities).’®® The case concerned rules of an employer under which subsidized
nursery places are made available only to female employees save where, in the case of
a male employee, an emergency situation, to be determined by the employer, arises.

In this case, the Court repeated that a positive action measure concerns a derogation
from the individual right of equal treatment. In order to determine if such derogation can
be accepted, the derogation needs to answer to the principle of proportionality. This
requires that the derogation must remain within the limits of what is appropriate and
necessary in order to achieve the aim in view and that the principle of equal treatment be
reconciled as far as possible with the requirements of the aim thus pursued.'*® As the
Court found that this was not the case, it was not necessary to investigate the
compliance of the measure with art. 157 (4) TFEU.

Bricheche

Finally, in Bricheche, the Court needed to judge a national provision which reserved the
exemption from the age limit for obtaining access to public-sector employment to widows

1% CJEU C-407/98, Abrahamsson and Anderson [2000] ECR 1-5539, paragraph 50.

197 CJEU C-407/98, Abrahamsson and Anderson [2000] ECR 1-5539, paragraph 50.

19 EUROPEAN COMMISSION (report drafted by M. DE Vos), Beyond Formal Equality. Positive Action
under Directives 2000/43/EC and 2000/78, Luxembourg, Office for Official Publications of the
European Communities, 2007, 21.

199 CJEU C-476/99, Lommers [2002], ECR 2002, 1-02891, paragraph 39.
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who had not remarried who were obliged to work, excluding widowers who had not
remarried who were in the same situation.?®

Based on its case law from the foregoing cases the CJEU decided that the national
provision was not permissible under the positive action provision of Directive 76/207.%%
The Court continued to investigate if the measure would perhaps be permissible under
article 157 (4) TFEU. However, after the elaboration on the principle of proportionality in
Lommers this test of compliance with art. 157 (4) TFEU became purely theoretical. After
all, if the derogation does not remain within the limits of what is appropriate and
necessary in order to achieve the aim in view and that the principle of equal treatment is
not reconciled as far as possible with the requirements of the aim thus pursued
(Lommers regarding the positive action measure under Directive 76/207), it is highly
unlikely that the measure would stand the test of art. 157 (4) TFEU, namely that the
positive action measure may not be disproportionate to the aim pursued
(Abrahammson).

5.1.3.3.2 Conclusion: general principles

In Briheche we can find a clear description of the CJEU’s case law on positive action
measures in the area of gender discrimination and the area of employment and
occupation:

“A measure which is intended to give priority in promotion to women in sectors of the
public service must be regarded as compatible with Community law if it does not
automatically and unconditionally give priority to women when women and men are
equally gualified, and the candidatures are the subject of an objective assessment which
takes account of the specific personal situations of all candidates. Those conditions are
guided by the fact that, in determining the scope of any derogation from an individual
right such as the equal treatment of men and women laid down by the Directive, due
regard must be had to the principle of proportionality, which requires that derogations
must remain within the limits of what is appropriate and necessary in order to achieve
the aim in view and that the principle of equal treatment be reconciled as far as possible
with the requirements of the aim thus pursued. %

This case law of the Court is often criticized for two reasons. On the one hand, it only
demands “equality of opportunities” and not “equality of results”. On the other hand, it
seems to reject “group based positive action”.

5.1.3.3.2.1 Equality of opportunities

299 CJEU C-319/03 Briheche [2004] ECR 2004, 1-8807.
%L CJEU C-319/03 Briheche [2004] ECR 2004, 1-8807, paragraph 28.
292 CJEU C-319/03 Briheche [2004] ECR 2004, 1-8807, paragraph 24.
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“Positive action aims at leveling the field for all players. It favors traditionally
discriminated categories of individuals by allowing them to compete on an equal footing,
but it does not promise them victory.”?*

In Commission v France (1988), the CJEU clearly referred to positive action as a way to
establish substantive equality, as the Court described positive action measures as
“although discriminatory in appearance, in fact intended to eliminate or reduce actual
instances of inequality which may exist in the reality of social life”.*** However, when
testing if positive measures are acceptable under EU law, the Court only accepts
measures creating equal “opportunities of access to employment and careers”?*®> This
is a consequence of a restrictive interpretation of the articles providing for the possibility
of positive action in the area of employment law. For example: art. 2 (4) of Directive
76/207 states: “This directive shall be without prejudice to measures to promote equal
opportunity for men and women, in particular by removing existing inequalities which
affect women’s opportunities in the areas referred to in Article 17,

This restrictive interpretation is affirmed by Advocate General TESAURO, who states that
art. 2 (4) of the Directive does allow Member States to take positive actions, but “only to
the extent to which those actions are designed to promote and achieve equal
opportunities for men and women, in particular by removing the existing inequalities
which affect women’s opportunities in the field of employment”.**® Consequently, positive
action measures which create equal results through automatic mechanisms are not
accepted.?”” This means that the vital stage at which equality counts is the starting point
and not the point of arrival.?®® Positive action measures — in the light of art. 2 (4)
Directive 76/207 — may establish an actual situation where both sexes have equal
opportunities to pursue the same results. However, those measures may not grant the
results directly on or grant priority to the under-represented sex simply because they are
under-represented.’”® Some authors do not agree with the Advocate General and state
that the phrasing “to ensure full equality in practice” in fact urges Member States to take
result-oriented positive measures.?™
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We can say that the Court has slightly adapted its ruling on “equality of opportunities”
versus “equality of results” in the Marshall case. In this case a national measure gave
priority to hiring women when they were equally qualified unless reasons specific to an
individual male candidate tilt the balance in his favor. As the Court accepted this national
measure, it accepted a preference of hiring women, which can be considered a matter of
“results”.?'* However, this acceptance of equality of results still depends on the fulfillment
of two conditions: (1) women are equally qualified and (2) a saving clause.?*?

In conclusion, we want to point out that although art. 2 (4) Directive 76/207 and art. 157
(4) TFEU phrase the principle of positive action in a different way, the CJEU does not
apply a different level of scrutiny.?*® This is regrettable, as art. 157 (4) seems to give
Member States a broader discretion for adopting positive measures.?** This broader
discretion results from the fact that the article does not only permit measures which
reduce inequalities, but also measures which compensate for past or existing
inequalities.”® The fact that the CJEU uses the same interpretation for both provisions
was clearly shown in Briheche, where the Court investigated the compliance of a
positive action measure both with Directive 76/207 and art. 157 (4) TFEU. For the
compliance test the CJEU used almost the exact same criteria for both provisions. Here,
no reference to the different wording of the two provisions was made.

With respect to the Race Directive, we can take two conclusions. On the hand, it would
have been interesting if the CJEU had used a different level of scrutiny for art. 157(1)
TFEU, as the Race Directive also allows measures to “prevent or compensate for
disadvantages” linked to racial or ethnic origin.

On the other hand, the debate about the “equal opportunities” approach of the Court
seems of less importance for the Race Directive, as it describes positive measures in a
much broader way: “with a view to ensuring full equality in practice, the principle of equal
treatment shall not prevent any Member State from maintaining or adopting specific
measures to prevent or compensate for disadvantages linked to racial or ethnic origin”.
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5.1.3.3.2.2 Group based positive action: a cold reception by the CJEU

The case law of the CJEU on positive action in the area of gender discrimination and
employment has evolved over time. Nevertheless, the case law keeps on proclaiming a
very individualistic approach.?*® This involves negative consequences for group based
positive action, i.e. a preferential treatment of individuals because of their membership to
a specific disadvantaged group.

Kalanke

In Kalanke, the preferential treatment was completely detached from any demonstrable
inequality.?’ The Court ruled that a positive action measure giving the under-
represented sex such an absolute and unconditional priority goes beyond the derogation
allowed under the concept of positive action.?'® After all, an automatic and unconditional
preference of the under-represented sex (group entittements) would infringe the
individual right to non-discrimination of individuals of the opposite sex.?*°

This decision of the CJEU could have been predicted when looking at the opinion of
Advocate General VAN GERVEN on the Neath case in 1993. The case concerned a
private occupational pension scheme allowing retired individuals to collect all their
pension benefits at the time of their retirement. However, as women normally live longer
than men, the amount of benefits was less for men than for women. The question was
“whether discrimination, within the meaning of art. 119 (now art. 157 TFEU), exists when
men and women are treated, not as individuals, but as a group and unequal treatment
for individual men or women arises as a result.??°

The answer of the Advocate General was affirmative: The unequal treatment of men and
women may be justified, and therefore not constitute unlawful discrimination, if the
difference in treatment is based on objective differences which are relevant, that is to
say which bear an actual connection with the subject of the rules entailing unequal
treatment. In this regard, | could for instance imagine that factors having a direct impact
on the life expectancy of a specific individual, such as risks associated with a particular
occupation, smoking, eating and drinking habits and so forth, would be taken into
account, if this is technically possible, in order to justify individual differences in
contributions and/or benefits. As regards differences in average life expectancy between
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men and women, the situation is different, however. These differences bear no relation
to the life expectancy of a specific individual and are thus irrelevant for the calculation of
the contributions and/or benefits which may be ascribed to that individual.?**

This opinion implies that the principle of equality between men and women only
concerns individual entittements and does not grant any collective rights.?%?

Marshall

In Marshall the Court slightly adapted its severe judgment of Kalanke by replacing the
individualistic approach by a more group based approach. This new approach allowed
the justification of individual positive action measures on the basis of group inequality.?*®
However, two conditions needed to be fulfilled: (1) the member of the under-represented
sex is equally qualified and (2) in each case the candidatures are subjected to an
objective assessment which takes into account the specific personal qualities of all
candidates (saving clause).

In theory, this case made group based positive action with preferential treatment
possible. However, the conditions imposed by the Court are also making such positive
action rather illusory. For example, preferential treatment can only be possible if the
member of the under-represented sex is equally qualified.?**

Lommers and Bricheche

In Lommers, the CJEU has left its case-by-case approach from Marshall for a more
comprehensive proportionality test.??®> This test requires that a positive action measure
remains within the limits of what is appropriate and necessary in order to achieve the
aim in view and that the principle of equal treatment is reconciled as far as possible with
the requirements of the aim thus pursued.??®

Finally, in Briheche, the Court finalized its case law by connecting the conditions from
Marshall to the proportionality test from Lommers: “A measure which is intended to give
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priority in promotion to women in sectors of the public service must be regarded as
compatible with Community law if it does not automatically and unconditionally give
priority to women when women and men are equally qualified, and the candidatures are
the subject of an objective assessment which takes account of the specific personal
situations of all candidates. Those conditions are guided by the fact that, in determining
the scope of any derogation from an individual right such as the equal treatment of men
and women laid down by the Directive, due regard must be had to the principle of
proportionality, which requires that derogations must remain within the limits of what is
appropriate and necessary in order to achieve the aim in view and that the principle of
equal treatment be reconciled as far as possible with the requirements of the aim thus
pursued”.?*’

This short repetition of the Court’s case law clearly shows that CJEU does not go easy
on group based positive action with automatic and preferential treatment. This aversion
of group based entitlements and the emphasis on individual rights result from the two
following observations. First of all, from the beginning on EU law has been reluctant in
granting group rights and group entitlements because of the atrocities of the Holocaust
are still fresh in everyone’s mind.?® Secondly, and from a more economic perspective,
the emphasis on the protection of market freedom for all individuals blocked the road for
groups or group justice, as in a free market only individuals could have rights.?*°

It should not be a surprise that the CJEU’s case law is heavily criticized by authors.
Some of these authors try to skirt the case law of the CJEU by interpreting the concept
of positive action in another way. We can find an example with CARUSO: “Positive action,
both in soft and hard modes, can be conceived of as one among many existing forms of
allocations of resources in favor of identity-defined groups, legitimized by the political
consensus of the relevant constituency, rather than as an exceptional derogation from
the canon of individual equality and blind justice”.**° This interpretation of the concept
stresses the possibility of the redistribution of sources to identity-defined groups.?®
According to this author, such targeting identity-defined groups is already common in a
lot of Member States for the distribution of some social benefits (e.g. housing,
education).”® In the light of this interpretation, a Member State, while sovereignly
exercising its redistributive functions, may decide to grant benefits to identity-based
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groups, when this seems appropriate and legitimate.?®® As this concerns a regulatory
choice of the Member State, the CJEU should not interfere in this decision. After all, the
Member States still maintain most regulatory powers in social matters.?**

To conclude, we can state that group based positive action with an automatic and
unconditional preferential treatment is not possible under current EU case law. In order
to give priority to members of a specific group, several conditions need to be fulfilled.
Although many authors contest this case law, the CJEU has not yet changed its opinion
in the area of gender discrimination and the area of employment. Moreover, it has even
affirmed this individualistic approach of gender equality in the area of insurance (see
Test Achats case).

However, a change in judgment could occur when the CJEU is confronted with the
concept of positive action and the area of racial discrimination. As earlier mentioned, the
Court can decide that different social contexts may result in different forms of protection,
which can result in another view on positive action in the area of racial and ethnic
discrimination. Anyhow, we will need to wait until a positive action measure based on art.
4 of the Race Directive will be brought before the CJEU.

5.1.4 Discrimination based on other grounds
5.1.4.1 Article 19 TFEU and its accomplishments
The introduction of 19 TFEU (with the Amsterdam Treaty) was of great significance for

the further development of EU anti-discrimination law, as it gave the EU the chance to
combat discrimination on other grounds than nationality and gender.”®

Art. 19 TFEU:

Without prejudice to the other provisions of the Treaties and within the limits of the
powers conferred by them upon the Union, the Council, acting unanimously in
accordance with a special legislative procedure and after obtaining the consent of the
European Parliament, may take appropriate action to combat discrimination based on
sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation.

Although this article does not oblige to take measures to combat all forms of
discrimination and does not have direct effect®®, it has proven its significance. First of
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all, it made some neglected grounds of discrimination such as race, religion, disability
etc. visible.”’ Especially since grounds such as age, disability and sexual orientation are
often absent in international human rights provisions on equality.?*® Secondly, this article
was the basis for the creation and enactment of both the Race Directive (2000/43) and
General Framework Directive (2000/78).%*°

5.1.4.1.1 The Race Directive and the General Framework Directive

As mentioned above, the Race Directive is of importance for the area of statutory social
security. However, this Directive is only limited to the grounds of racial or ethnic origin.
The General Framework Directive establishing a general framework for equal treatment
in employment and occupation covers on the other hand several more prohibited
grounds for discrimination: religion or belief, disability, age and sexual orientation.
Nevertheless, art. 3 of this Directive explicitly excludes its application to payments of any
kind made by state schemes or similar, including state social security or social protection
schemes.

Recital 13 clarifies that only (1) social security and social protection schemes whose
benefits are not treated as income within the meaning given to that term for the purpose
of applying art. 157 TFEU and (2) payments by a Member State in order to provide
access to employment or maintaining employment fall outside the scope of the Directive.
In Defrenne, the Court ruled that social security schemes or benefits (1) directly
governed by legislation (2) without any element of agreement within the undertaking or
the occupational branch concerned, (3) which are obligatorily applicable to general
categories of workers cannot be considered as “pay” as defined in art. 157 TFEU.?*
Therefore, statutory social security schemes fall outside the scope of art. 157 TFEU and
consequently, also outside the scope of the General Framework Directive.

5.1.4.1.2 Proposal for a New Directive on equal treatment

The Commission has created a proposal for a Council Directive on implementing the
principle of equal treatment between persons of irrespective religion or belief, disability,
age or sexual orientation (henceforth: New Directive). The legal basis is art. 19 TFEU.
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The main reason for this New Directive is the establishment of an extensive protection
against discrimination in other areas than the labor market.?** This is a clear reference to
the General Framework Directive whose scope is limited to employment and occupation.
The proposal for the New Directive was drafted in 2008, but still no significant progress
has been registered.*”” Some authors even suggest that the Directive will never be
adopted.?® Nevertheless, we will shortly discuss the main aspects of the New Directive.

5.1.4.1.2.1 The scope of application

The prohibition of discrimination shall apply to all persons, as regards both the public
and private sectors, including public bodies, in relation to (a) social protection, including
social security and (b) heath care and social advantages. The Commission clarifies that
these areas are only covert to the extent that an issue falls within the competences of
the EU.?* Differences based on nationality are not covered by the Directive.

The prohibition of discrimination based on disability receives special attention in order to
make sure that people with disabilities have effective non-discriminatory access to
(among others) social protection, social advantages and health care.

5.1.4.1.2.2 The concept of discrimination

The New Directive explicitly defines direct and indirect discrimination. With respect to
indirect discrimination, a similar definition is used as in the Race Directive: “indirect
discrimination shall be taken to occur where an apparently neutral provision, criterion or
practice would put persons of a particular religion or belief, a particular disability, a
particular age, or a particular sexual orientation at a particular disadvantage compared
with other persons, unless that provision, criterion or practice is objectively justified by a
legitimate aim and the means of achieving that aim are appropriate and necessary”.

This definition immediately points out two things: (1) only proof of a particular
disadvantage compared with other persons is demanded and proof that a substantially
higher proportion of members of a particular belief, age, etc. is being disadvantaged.
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Therefore, the use of statistical data to prove indirect discrimination is not necessary.?*®
This is interesting for minorities and in cases where the necessary statistics are lacking.
(2) It remains possible to justify an indirect discrimination when the difference in
treatment is objectively justified by a legitimate aim and the means of achieving that aim
are appropriate and necessary.

With respect to direct discrimination, art. 2 (2) (6) of the New Directive allows Member
States to provide for differences of treatment on grounds of age which shall not
constitute discrimination, if (within the context of national law) they are justified by a
legitimate aim, and if the means of achieving that aim are appropriate and necessary.
The Directive explicitly states that it shall not preclude the fixing of a specific age for
access to social benefits, education and certain goods or services.

Also, art. 2 (2) (7) permits Member States to adopt proportionate differences in treatment
where, for the product in question, the use of age or disability is a key factor in the
assessment of risk based on relevant and accurate actuarial or statistical data. After the
Test Achats case, these exceptions seem not to be tenable. On the one hand, the Court
made clear that permitting direct discrimination is only possible in (very) rare occasions
and on the condition that the provision sets a clear temporal limitation for the use of such
derogation.?*® On the other hand, the CJEU condemned art. 5 (2) of Directive 2004/113,
which stated that “Member States may decide [...] to permit proportionate differences in
individuals’ premiums and benefits where the use of sex is a determining factor in the
assessment of risk based on relevant and accurate actuarial and statistical data”. The
resemblance of this provision with the derogation provided for in art. 2 (2) (7) of the New
Directive is striking.

5.1.4.1.2.3 Positive action

Like the Race Directive, the New Directive encourages positive action in order to prevent
or compensate for disadvantages linked to religion or belief, disability, age or sexual
orientation. As discussed earlier, there still is no case law on the possibilities and limits
of positive action under the Race Directive. Therefore, we have to turn to the CJEU’s
case law on positive action in the area of gender discrimination and employment. As
authors have suggested that this case law will also be applicable in a (sort of) same way
to positive action under the Race Directive, the same can be said for positive action
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under the New Directive. However, this new Directive covers various grounds of
discrimination. The question therefore is whether the Court would adapt its opinion on
the possibilities and limitations of positive action according to the ground used for a
difference in treatment. In other words: will the diverse historical and social realities for
different groups have an impact on the assessment of positive actions, implemented to
ensure full equality in reality??*’

However, as there is still no progress, there is a great chance that this Directive will
never be adopted.?*® Therefore, we can conclude that despite the existence of art. 19
TFEU and several Directives in the area of statutory social security, the prohibition of
discrimination based on other grounds than nationality, gender and race is not explicitly
guaranteed in secondary EU law. Of course, this finding does not leave Member States
free to discriminate, as primary legislation provides for a solution: the Charter of
Fundamental Rights of the EU.

5.1.4.2 Charter of Fundamental Rights of the European Union

5.1.4.2.1 General

The Charter of Fundamental Rights of the European Union was signed and proclaimed
on 7 December 2000. Originally, it had no legal binding effect, but in December 2009,
with the entry into force of the Lisbon Treaty, the Charter was formally given the same
binding legal force as the Treaties.?*

Art. 6 (1) TEU:

The Union recognizes the rights, freedoms and principles set out in the Charter of
Fundamental Rights of the European Union of 7 December 2000, as adapted at
Strasbourg, on 12 December 2007, which shall have the same legal value as the
Treaties.

The provisions of the Charter shall not extend in any way the competences of the Union
as defined in the Treaties.

The rights, freedoms and principles in the Charter shall be interpreted in accordance
with the general provisions in Title VII of the Charter governing its interpretation and
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application and with due regard to the explanations referred to in the Charter, that set
out the sources of those provisions.

With respect to the principles of equality and non-discrimination, Chapter Il is of
importance and in particular art. 20, 21 and 23.

Article 20: Equality before the law
Everyone is equal before the law.

Article 21: Non-discrimination

1. Any discrimination based on any ground such as sex, race, colour, ethnic or social
origin, genetic features, language, religion or belief, political or any other opinion,
membership of a national minority, property, birth, disability, age or sexual orientation
shall be prohibited.

2. Within the scope of application of the Treaty establishing the European Community
and of the Treaty on European Union, and without prejudice to the special provisions of
those Treaties, any discrimination on grounds of nationality shall be prohibited.

Article 23: Equality between men and women

Equality between men and women must be ensured in all areas, including employment,
work and pay.

The principle of equality shall not prevent the maintenance or adoption of measures
providing for specific advantages in favor of the under-represented sex.

Art. 21 explicitly enumerates a number of prohibited grounds for distinction. Although
these grounds are not exhaustive, it is nevertheless important that some of them are
explicitly mentioned. In this regard, the mentioning of “genetic features, disability, age
and sexual orientation” is of significance, as those grounds for discrimination are often
not explicitly prohibited in other international legal instruments.*°

For the purpose of this research project, a detailed analysis of the equality and non-
discrimination provisions of the Charter seems to be of less importance, as the preamble
of the Charter clearly states that it “reaffirms [...] the rights as they result, in particular,
from the constitutional traditions and international obligations common to the Member
States, the Treaty on the European Union, the Community Treaties, the European
Convention for the Protection of Human Rights and Fundamental Freedoms, the Social
Charters adopted by the Community and by the Council of Europe and the case-law of
the Court of Justice of the European Communities and of the European Court of Human
Rights”. We can therefore resign to the fact that the content and interpretation of the
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Charter provisions will resemble the established case law of the CJEU as already
discussed above.?!

Interestingly, before the Charter received binding legal force, the CJEU had already
established another way to guarantee the prohibition of discrimination on several
grounds. It concerned two cases of alleged age discrimination where the ruling of the
Court seemed to carry important consequences for the prohibition of discrimination on
other grounds (than nationality, age and race) in statutory social security. It will become
clear that attributing binding legal force to the Charter did not annul this case law, but on
the other hand has strengthened it.

5.1.4.2.2 Prohibitions of discrimination on specific grounds: general
principles of EU law?

First, we will shortly discuss both cases. Secondly, we will address the implications of
this case law for the area of statutory social security. As the cases concerned age
discrimination and fell under the scope of the General Framework Directive (which
excludes statutory social security), only the reasoning of the Court (and not the facts) will
be presented.

5.1.4.2.2.1 The Mangold and Kukukdeveci case

Mangold

In Mangold, the CJEU was asked whether the national regulation at issue was in
compliance with art. 6 (1) of Directive 2000/78, which provided for justifications of
differences of treatment on grounds of age. The case concerned a horizontal dispute
and the period of transposing the Directive had not yet expired.”** This would normally
imply that the applicant could not invoke art. 6 (1), as a Directive can only receive
horizontal direct effect if the period for transposition has expired.

The CJEU stated that Directive 2000/78 does not itself lay down the principle of equal
treatment in the field of employment and occupation. The sole purpose of the Directive is
“to lay down a general framework for combating discrimination on the grounds of religion
or belief, disability, age or sexual orientation”. The Court continued that the source of the
actual principle underlying the prohibition of such discrimination is to be found in various

*1 This finding is shared by other authors: C. TOBLER, “C-236/09, Association belge des

Consommateurs Test-Achats ABSL v Conseil des ministres”, Common Market Law Review 2011,
2051; F. TEMMING, “Case Note — ECJ finally paves the way for unisex premiums and benefits in
insurance and related financial service contracts”, German Law Journal 2012, 115; F.
FONTANELLI, “The European Union’s Charter of Fundamental Rights two years later”,
Perspectives on Federalism 2011, 24.

%2 M. DE MoL, “The novel approach of the CJEU on the horizontal direct effect of the EU principle
of non-discrimination: (unbridled) expansionism of EU law?”, Maastricht Journal of European and
Comparative Law 2011, 118.
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international instruments and in the constitutional traditions common to the Member
States. Therefore, the principle of non-discrimination on grounds of age must be
regarded as a general principle of EU law.

Finally, the Court draws two general conclusions from this reasoning: (1) the observance
of the general principle of equal treatment with regard to age cannot as such be
conditional upon the expiry of the period for the transposition of a Directive which only
intends to lay down a general framework for combating age discrimination, and (2) it is
the responsibility of the national court to guarantee the full effectiveness of the general
principle of non-discrimination in respect of age, setting aside any provision of national
law which might conflict with EU law, even when the period prescribed for transposing
that Directive has not yet expired.*?

This judgment was surprising and left one important question unanswered: “What is the
source of the horizontal direct effect: is it Directive 2000/78 or the general principle of EU
law?”%** This question was answered several years later.

Kukukdeveci

In Kukikdeveci (also a horizontal dispute but the period for the transposition of the
Directive had expired) the Court repeated that the principle of non-discrimination on
grounds of age must be regarded as a general principle of EU law and that Directive
2000/78 only gives specific expression to that principle. The CJEU enforces this claim by
referring to article 6(1) TEU, which states that the Charter of Fundamental Rights of the
European Union has the same legal value as the Treaties and that art. 21(1) of the
Charter prescribes that “[a]ny discrimination based on ... age ... shall be prohibited”.?®

The Court continued that because the prohibition of age discrimination is a general
principle of EU law, national judges need to guarantee the legal protection which
individuals derive from EU law and need to ensure the full effectiveness of that general
principle of EU law. This responsibility can result in a refusal to apply a provision of
national legislation which is contrary to that principle.?*®

This judgment made clear that it is the general principle of EU law which has horizontal
direct effect, and not Directive 2000/78.%’

%3 CJEU C-144/04, Mangold [2005], ECR 2005, 1-09981, paragraphs 74-78.

%% M. DE MoL, “The novel approach of the CJEU on the horizontal direct effect of the EU
principle of non-discrimination: (unbridled) expansionism of EU law?”, Maastricht Journal of
European and Comparative Law 2011, 118.

%5 CJEU C-555/07, Kikiikdeveci [2010], ECR 2010, 1-00365, paragraphs 19-23.

% CJEU C-555/07, Kikikdeveci [2010], ECR 2010, 1-00365, paragraphs 50-51.

" M. DE MoL, “The novel approach of the CJEU on the horizontal direct effect of the EU principle
of non-discrimination: (unbridled) expansionism of EU law?”, Maastricht Journal of European and
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5.1.4.2.2.2 The impact of Mangold and Kikikdeveci on statutory social security

Journal articles and case notes concerning these cases primarily focus on the fact that
the CJEU has acknowledged horizontal direct effect to the general principle of non-
discrimination based on age. Yet, this acknowledgement seems to be of little importance
for statutory social security, as this area of social law nearly always concerns the vertical
relation between government and individual. Consequently, discussing the pros and
cons of this part of the judgment and the several opinions of authors is of little interest for
this research project.

Nevertheless, this does not deprive these two judgments from their significance for
statutory social security. Especially, the acknowledgement that the prohibition of age
discrimination is a general principle of EU law could have an impact on the area of social
security. First of all, it is common case law that general principles of EU law always have
vertical direct effect and therefore can be applied to relations between individuals and
government, such as statutory social security.”®® Secondly, a general principle of EU law
(although derived by the CJEU from legislation in one specific area) is by its nature
applicable to all areas governed by EU law, such as some aspects of statutory social
security.”® Therefore, the prohibition of age discrimination will also need to be
guaranteed and observed in those areas of statutory social security falling under EU law.

Moreover, this case law will probably not only have its impact on age discrimination in
statutory social security, but also on other forms of discrimination. After all, it is plausible
that after these judgments, the CJEU will also recognize other prohibited forms of
discrimination as being general principles of EU law.?*°

In this respect, the Charter of Fundamental Rights of the EU could play an important
role, as the Court explicitly referred to it in Kukikdeveci and art. 21 (1) of this Charter
prohibits several other grounds of discrimination. Moreover, in another case (Test
Achats), the Court even explicitly states: “Article 6(2) EU provides that the European
Union is to respect fundamental rights as guaranteed by the European Convention for
the Protection of Human Rights and Fundamental Freedoms and as they result from the
constitutional traditions common to the Member States, as general principles of

Comparative Law 2011, 119; E. MUIR, “Of ages in — and edges of — EU law”, Common Market
Law Review 2011, 53.

8 K. LENAERTS & J.A. GUTIERREZ-FONS, “The constitutional allocation of powers and general
principles of EU law”, Common Market Law Review 2010, 1639; referring to Adv. Gen.
SHARPSTON, opinion on Bartsch [C-427/06], ECR 2008, 1-07245, paragraph 79 and references
made there to case law.

%9 M. DE MoL, “Kuciikdeveci: Mangold Revisited — Horizontal Direct effect of a General Principle
of EU Law”, European Constitutional Law Review 2010, 303.

%9 M. DE Mo, “Kiiciikdeveci: Mangold Revisited — Horizontal Direct effect of a General Principle
of EU Law”, European Constitutional Law Review 2010, 302.
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Community law. Those fundamental rights are incorporated in the Charter, which, with
effect from 1 December 2009, has the same legal status as the Treaties.”®*

Therefore, while pending the passage of the New Directive, the prohibition of
discrimination based on religion or belief, disability, sexual orientation, etc. could already
be guaranteed in statutory social security by following and anticipating on the CJEU’s
case law.”® However, this conclusion may not hinder the passage of a new directive, as
only in this way legal certainty about other prohibited grounds of discrimination (and the
possible justifications) will be established for the area of statutory social security. In
absence of this explicit legal framework, the CJEU will have to manage with the more
general principles of equality and non-discrimination, which prohibit that comparable
situations are treated in a different way and different situations are treated in a same
way, unless it can be objectively justified.?®® It is clear that such general principle will
create more room for possible justifications than a Directive which explicitly lays down
which justifications could be allowed.?**

5.2 Legal Framework at the level of the Council of Europe

With respect to the principles of equality and non-discrimination in the area of statutory
social security, the Council of Europe has two interesting instruments: the European
Convention for the Protection of Human Rights and Fundamental Freedoms (henceforth:
the Convention) and the (Revised) European Social Charter ((R)ESR). Although both
instruments are of importance for the area of social security, the legal framework at the
level of the Council of Europe will only contain legislation, legal doctrine and case law
concerning the Convention. This limitation is motivated by the presence of a strong
control mechanism for the protection of the rights guaranteed by the Convention and the
absence of such a strong mechanism for the rights guaranteed under the (R)ESC.?*® As
this research project does not only aim to tackle the principle of segmenting from a
theoretical perspective, but also from a practical-oriented perspective, legal instruments
which have no legal binding force are of less significance.

The most important source for establishing this framework will be the case law of the
European Court of Human Rights (henceforth ECtHR) on the scope of the provisions of
the Convention. Therefore, we try to derive from individual cases general principles in
order to complete the legal framework. As the area of social security law is the primary

%1 CJEU C-236/09, Test-Achats [2011], ECR 2011, 00000, paragraph 16.

%2 As the judgments themselves do not specify their overall consequences, several views have
been developed. Some of them will make this conclusion perhaps less evident. See e.g. E. MUIR,
“Of ages in — and edges of — EU law”, Common Market Law Review 2011, 56-60; M. DE MoL,
“Kucukdeveci: Mangold Revisited — Horizontal Direct effect of a General Principle of EU Law”,
European Constitutional Law Review 2010, 302-303. 56-60.

W3E, MUuIR, “Of ages in — and edges of — EU law”, Common Market Law Review 2011, 58.

= MUuIR, “Of ages in — and edges of — EU law”, Common Market Law Review 2011, 58.

2% K. KAPUY, “The European Convention of Human rights” in D. PIETERS, European and
International Social Security Law, Leuven, 2011-2012, 2.
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focus of this research project, we will concentrate on cases concerning social security
disputes. Occasionally, other cases will be discussed when they lay down important
principles. As not all interesting cases regarding social security can be found in the
HUDOC-database of the ECtHR, we will also rely on the published collection of cases by
KLAUS, PIETERS and ZAGLMAYER.?®®

5.2.1 The European Convention for the protection of Human
Rights and Fundamental Freedoms

Art. 14 of the Convention establishes the principle of non-discrimination and explicitly
indicates several prohibited grounds:

Art. 14 ECHR:

The enjoyment of the rights and freedoms set forth in this Convention shall be secured
without discrimination on any ground such as sex, race, colour, language, religion,
political or other opinion, national or social origin, association with a national minority,
property, birth or other status.

Although this article seems to have a large scope of application, it is not a freestanding
article.?’ It always has to be used in conjunction with another right guaranteed under the
Convention or its protocols (“rights and freedoms set forth in this Convention”). In this
respect, it is not necessary to prove that there has been a breach of one of the
provisions of the Convention or even to allege such a breach.?®® However, the facts need
to fall within the ambit of one or more of those provisions.?®® According to the ECtHR,
this implicates at least that the subject-matter of the disadvantage constitutes one of the
modalities of the exercise of a right guaranteed, or the measures complained of are
linked to the exercise of a right guaranteed.?”

The compulsory conjunction of art. 14 with one of the other rights covered by the
Convention (or its protocols) made it very difficult in the past to invoke the principle of
non-discrimination in social security cases. This is because the Convention originally
only covered civil and political rights (afterwards, also right to property and right to

2% K. KLAUS, D. PIETERS AND B. ZAGLMAYER, Social Security Cases in Europe: The European

Court of Human Rights, Antwerp, Intersentia, 2007, 391 p. (Henceforth: Social Security Cases in
Europe, 2007).

" M. CousINs, The European Convention of Human Rights and Social Security Law, Antwerp,
Intersentia, 2008, 65; P. LEACH, Taking a Case to the European Court of Human Rights, Oxford,
Oxford University Press, 2011, 399; R.C.A. WHITE & C. OVERY, The European Convention on
Human Rights, Oxford, Oxford University Press, 2010, 546.

%8 p_ | EACH, Taking a Case to the European Court of Human Rights, Oxford, Oxford University
Press, 2011, 401.

%9 5ee e.g. ECtHR 30 September 2003, Poirrez, 40892/98, paragraph 36.

2’0 ECtHR 27 March 1998, Petrovic, 20458/92, paragraph 28; ECtHR 25 October 2005, Okpisz,
59140/00 found in Social Security Cases in Europe, 2007, 340-341.
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education). Therefore, social security cases always fell outside the scope of the
Convention and the protection provided for in art. 14 of the Convention could not be
invoked.

Nowadays however, it is possible to bring some social security disputes for review to the
ECtHR. This is not because an explicit right to social security was added to the
Convention, but because there has been an evolution in the interpretation by the ECtHR.
Whereas, at the beginning, social security cases were often rejected because the right to
social security was simply not covered by the Convention, the ECtHR shifted its ground
by arguing that the civil and political rights of the Convention could carry important
implications of a social or economic nature.?”* As this evolution made it possible to bring
some social security cases under the review of the ECtHR, it is necessary to discuss
when a social security case could fall within the ambit of the Convention.

5.2.1.1 Social security and the scope of the Convention: analyzing the
ECtHR’s case law

As the right to social security is not explicitly guaranteed in the Convention, both
applicants and the ECtHR started to range disputes in this area under rights which were
explicitly included in the Convention. For this purpose, the following articles are still most
frequently used: art. 6 (right to a fair trial), art. 1 of the First Protocol to the Convention
(protection of property) and art. 8 (right to private life).*"

5.2.1.1.1 Article 6 (1) of the Convention: right to a fair trial

5.2.1.1.1.1 Social security benefits

Art. 6 (1) of the Convention:

In the determination of his civil rights and obligations or of any criminal charge against
him, everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impatrtial tribunal established by law. Judgment shall be pronounced
publicly but the press and public may be excluded from all or part of the trial in the
interests of morals, public order or national security in a democratic society, where the
interests of juveniles or the protection of the private life of the parties so require, or to
the extent strictly necessary in the opinion of the court in special circumstances where
publicity would prejudice the interests of justice.

"L K. KaPuy, “The European Convention of Human rights” in D. PIETERS, European and

International Social Security Law, Leuven, 2011-2012, 4.
2 K. Kapuy, “Social security and the European Convention on Human Rights: how an odd
couple has become presentable”, European Journal of Social Security 2007, 223.
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Already in the sixties and the seventies, applicants claimed that they were denied the
right to a fair trial in social security cases.””® As art. 6 (1) of the Convention only
guarantees the right to a fair trial in the determination of civil rights and obligations or of
any criminal charge, it seemed that disputes concerning social security benefits fell
outside the scope of this article. Originally, this was also the opinion of the ECtHR.*"
However, in the eighties, this line of thought was replaced by a new one in two different
social security cases that were judged on the same day: Feldbrugge and Deumeland.?”

5.2.1.1.1.1.1 Cases
Feldbrugge and Deumeland

In Feldbrugge, the applicant claimed that she was denied a fair hearing by a tribunal in
the determination of her right to sickness allowances. In Deumeland, the applicant
claimed that the national social courts had not given her a fair trial within a reasonable
time. The subject matter of the latter case was the application for a widow’s
supplementary pension, claiming that the death of her husband had been the
consequence of an industrial accident.

The ECtHR needed to decide in both cases whether the subject matter of the case could
be considered as a “contestation of a civil right”. The Court clarified that art. 6 of the
Convention does not only cover private-law disputes in a traditional sense (i.e. disputes
between individuals or between an individual and the State when the latter was acting as
a private person and was therefore subjected to private law). The Court continued with
its opinion in Konig: in order to determine whether or not a right is civil, reference must
be made to the substantive content and effects of the right — and not its legal
classification — under domestic law of the State concerned.?”®

As it was the first time that the ECtHR dealt with the field of social security, it needed to
decide when social security entittements could be regarded as civil rights.?’” In this
respect, the Court investigated both the public and private law features of the social
insurance schemes at issue. Features of public law were (a) character of the legislation,
(b) compulsory nature of the insurance and (c) assumption by the State of responsibility
for social protection. Features of private law were: (a) personal and economic nature of
the asserted right, (b) connection with the contract of employment and (c) affinities with

23 K. KAPUY, “Social security and the European Convention on Human Rights: how an odd

couple has become presentable”, European Journal of Social Security 2007, 223.

" For case law see K. KaPUY, “Social security and the European Convention on Human Rights:
how an odd couple has become presentable”, European Journal of Social Security 2007, 223,
footnote 5.

2> K. KAPUY, “Social security and the European Convention on Human Rights: how an odd
couple has become presentable”, European Journal of Social Security 2007, 223.

1% ECtHR 28 June 1978, Konig, 6232/73, paragraph 89.

2T K. KAPUY, “Social security and the European Convention on Human Rights: how an odd
couple has become presentable”, European Journal of Social Security 2007, 224.
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insurance under the ordinary law. Although both public and private law features were
present, the Court decided that the private law features were predominant in both cases.
Therefore, the entitlements in question were considered a civil right and enjoyed the
right to a fair trial guaranteed under art. 6(1) of the Convention.?’® This test was later on
also applied in social security disputes involving a public servant. In these cases, the
Court also found that the public law features could not counterbalance the private law
features.?”

Salesi

In Salesi, the ECtHR needed to decide whether welfare assistance benefits (and not
social insurance benefits, such as in Feldbrugge and Deumeland) could also fall under
the scope of art. 6 (1) of the Convention. Although there are differences between social
insurance and welfare assistance, the Court found that at the present stage of the
development of social security law, they could not be regarded as fundamental
differences. Therefore, the Court used the same test as in Feldbrugge and Deumeland
and looked at both the public and private features of the welfare assistance benefit in
guestion.

Again, the Court decided in favour of the private law features. Although there were
certain public law features, the ECtHR decided in favour of the private law features
because the applicant was not affected in her relations with the administrative authorities
(acting in the exercise of discretionary powers) as such. On the contrary, she suffered an
interference with her means of subsistence and was therefore claiming an individual,
economic right flowing from specific rules laid down in a statute giving effect to the
Constitution. Therefore, the Court did not see any convincing reason to distinguish
between the applicant’s right to welfare benefits and the rights to social insurance
benefits asserted in Feldbrugge and Deumeland. ?®® This line of thought was later on
confirmed in Mennitto.?®*

Schuler-Zgraggen

Finally, in Schuler-Zgraggen, the ECtHR followed the same reasoning as in Salesi: the
applicant suffered an interference with her means of subsistence and she was claiming
an individual, economic right derived from specific rules laid down in a federal statute.
Therefore, there was no convincing reason to distinguish between the applicant's right to

"8 ECtHR 29 May 1986, Feldbrugge, 8562/79, paragraphs 26-42; ECtHR 29 May 1986,
Deumeland, 9384/81, paragraphs 60-75.

"9 ECtHR 26 November 1992, Lombardo, 11519/85, paragraphs 14-17; ECtHR 12 December
1999, Antonakopoulos, 37098/97, paragraphs 20-21.

280 ECtHR 26 February 1993, Salesi, 13023/87, paragraphs 17-19.

%L ECtHR 5 October 2000, Mennitto, 33804/96, paragraphs 21-28.
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an invalidity pension and the rights to social-insurance benefits asserted in Feldbrugge
and Deumeland.”®

However, the most important part of this judgment was the explicit acknowledgement
that due to developments in law (initiated by Feldbrugge, Deumeland and Salesi) the
general rule today is that art. 6 (1) of the Convention does apply in the field of social
insurance, including even welfare assistance.?®

5.2.1.1.1.1.2 Conclusion: general principles

We can conclude that both social insurance and social assistance benefits fall under the
scope of art. 6 (1) of the Convention if they provide for an individual, economic right
derived from specific rules laid down in national legislation. Consequently, benefits which
are granted within the discretionary power of an administrative authority will not fall
under the scope of art. 6 (1) of the Convention.”*

Finally, it may not be forgotten that art. 6 (1) of the Convention only covers a dispute
over a civil right. Firstly, it must involve a right which is recognized under domestic law,
at least on arguable grounds. Secondly, the dispute must be genuine and serious,
relating not only to the actual existence of a right, but also to its scope and the manner of
its exercise. Thirdly, the outcome of the proceedings must be directly decisive for the
right in question.?®

5.2.1.1.1.2 Social security contributions

The Court was not only asked to answer the question whether disputes concerning the
entitlement to a social insurance or social welfare benefit fall under the scope of art. 6 (1)
of the Convention. The same question was also raised for disputes concerning the
payment of contributions to a social security scheme.

In Schouten and Meldrum, the Court was confronted with this question with respect to
the payment of health insurance contributions. Although the ECtHR acknowledged that
the approach to benefits and to contributions is not necessarily the same, it nevertheless
found that the method of analysis adopted in Feldbrugge was also appropriate for this
case. Consequently, it analyzed the features of both public and private law.?*® Again, the
Court found that the features of private law were of greater significance than those of

%82 ECtHR 24 June 1993, Schuler-Zgraggen, 14518/89, paragraphs 44-46.

83 ECtHR 24 June 1993, Schuler-Zgraggen, 14518/89, paragraphs 46.

%4 M. CousiNs, The European Convention of Human Rights and Social Security Law, Antwerp,
Intersentia, 2008, 109; K. KAPUY, “Social security and the European Convention on Human
Rights: how an odd couple has become presentable”, European Journal of Social Security 2007,
225. Both authors refer to the Machatova case. ECtHR 2 July 1997, Machatova, 27552/95.

%5 ECtHR 25 November 1993, Zanders, 14282/88, paragraph 22; ECtHR 29 September 1995,
Masson and Van Zon, 15346/89 and 15379/89, paragraph 44.

%% ECtHR 9 December 1994, Schouten and Meldrum, 19005/91 and 19006/91, paragraphs 49-
51.
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public law. Therefore, the dispute concerning the payment of the contribution at issue fell
under the scope of art. 6 (1) of the Convention.

Finally, in Meulendijks, Perhirin and others, M.B. v France and Diaz Ochoa, the question
whether disputes concerning the payment of contributions fell within the ambit of art. 6
(1) of the Convention, was not even raised anymore.?*’

5.2.1.1.2 Article 1 of the First Protocol to the Convention: protection of
property

Art. 1 First Protocol:

Every natural or legal person is entitled to the peaceful enjoyment of his possessions.
No one shall be deprived of his possessions except in the public interest and subject to
the conditions provided for by law and by the general principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State to
enforce such laws as it deems necessary to control the use of property in accordance
with the general interest or to secure the payment of taxes or other contributions or
penalties.

Already in the nineties, the ECtHR was confronted with the issue whether the right to
property could be applied in social security cases when e.g. there was a faulty
calculation of a benefit or when there was a loss of benefit due to a change of the
entitlement criteria.?®® This question can be divided into two sub questions: (1) Is the
obligation to pay social security contributions contrary to the right of a peaceful
enjoyment of possessions? and (2) Does the payment of such contributions create a
property right for the beneficiary??*°

Besides these questions, another issue was also raised: does art. 1 of the First protocol
create a right to social security? This question is of importance, as the Convention itself
does not explicitly grant such a right. First, we will consider the questions about the
payment of contributions and the (violation) of the right to property. Afterwards, we will
look whether art. 1 of the First Protocol also implies a right to social security.

87 A. GOMEZ HEREDERO, Social security as a human right. The protection afforded by the

European Convention on Human Rights, Council of Europe Publishing, Strasbourg, 2007, 20-22;
K. KaPuY, “Social security and the European Convention on Human Rights: how an odd couple
has become presentable”, European Journal of Social Security 2007, 223.

88 K. KAPUY, “Social security and the European Convention on Human Rights: how an odd
couple has become presentable”, European Journal of Social Security 2007, 225.

89 K. KAPUY, “Social security and the European Convention on Human Rights: how an odd
couple has become presentable”, European Journal of Social Security 2007, 226.
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5.2.1.1.2.1 The (mandatory) payment of contributions and the (violation) of the
right to property

With respect to the first question, the ECtHR has made it clear that mandatory payments
of social security contributions should be regarded as an interference with the right to a
peaceful enjoyment of one’s possessions. However, art. 1 (2) of the First Protocol in fine
explicitly allows an exception: a State may enforce laws to control the use of property in
accordance with the general interest or to secure the payment of taxes or other
contributions or penalties. This exception is only possible when the measure is based on
law and is proportionate.?*

With respect to the second question, the Court’s answer has evolved over time.
5.2.1.1.2.1.1 Cases
Gaygusuz

In Gaygusuz, the applicant was a Turkish national who applied in Austria for an
(advance on his pension in the form of) emergency assistance, after his entitlement to
an (advance on his retirement pension in the form of) unemployment benefit was
expired. He was refused this assistance based on fact that he did not have the Austrian
nationality. Before the Court could answer whether or not this decision constituted a
discrimination, it needed to decide whether the subject matter of the case fell under the
scope of article 1 of the First Protocol.

The Court stated that the emergency assistance was granted to persons who have
exhausted their entitlement to an unemployment benefit and satisfied the other statutory
conditions laid down in national legislation. Therefore, the entitlement to this emergency
assistance was linked to the payment of contributions to the unemployment insurance
fund and paying contributions to this fund was a precondition for the payment of an
unemployment benefit. Consequently, the Court concluded that there was no entitlement
to emergency assistance when no contributions to the employment insurance fund have
been paid. On the other hand, if an individual has paid these contributions, the right to
an emergency assistance would be a pecuniary right in the light of art. 1 of the First
Protocol.**

29 E g. ECtHR 14 December 1965, X v. The Netherlands, 2065/63; ECtHR 1 December 1985,
Svenska Managementgruppen AB, 11036/84. For more cases, see K. KAPuY, “Social security
and the European Convention on Human Rights: how an odd couple has become presentable”,
European Journal of Social Security 2007, 226.

#1 ECtHR 16 September 1996, Gaygusuz, 17371/90, paragraphs 39-41.
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In this case, the ECtHR strongly emphasized the link between the two benefits and the
payment of contributions.?®* This way, the Court seems to establish that benefits, which
are not financed by individual contributions and which are not linked to other forms of
social security benefits, will not fall under the protection of the right to possessions.

Carlin

In Carlin, the Court noted that the applicant had not made direct contributions for his
disablement benefit. However, this benefit was only granted to qualified workers who
were subject to the national insurance scheme. Because of this, the Court found that
there was a link between the entitlement to a disablement benefit and the applicant’s
status as an employee paying contributions to the national insurance scheme.?*®

Asmundsson

In Asmundsson, the applicant claimed that the discontinuation of his disability pension
gave rise to a violation of art. 1 of the First Protocol. The Court repeated its Gaygusuz
opinion that the rights stemming from payment of contributions to social insurance
systems are pecuniary rights for the purposes of art. 1 of the First Protocol. However,
even if art. 1 of the First Protocol guarantees benefits to a person who has contributed to
a social insurance system, the same provisions do not guarantee a particular amount of
those benefits.?%*

Poirrez

In Poirrez, the Court adopted another line of thought. The applicant was adopted by a
Frenchmen, but still had the Ivorian nationality. He was physically disabled since the age
of seven. He applied for an “allowance for disabled adults”. However, his application was
rejected on the ground that he was neither a French national nor a national of a country
which had entered into a reciprocity agreement with France.

The Court referred to its judgment in Gaygusuz. However, it clarified that although the
applicant in that case had paid contributions and subsequently was entitled to
emergency assistance, this does not necessarily implicate that a non-contributory social
benefit such as in Poirrez does not also give rise to a pecuniary right under the scope of
art. 1 of the First Protocol.?*®> The Court found (among other considerations) that the fact
that the applicant had previously received a minimum welfare benefit, had been issued
with an invalids' card, resided in France and was the adopted son of a French citizen

292 K. KAPUY, “The European Convention of Human rights” in D. PIETERS, European and

International Social Security Law, Leuven, 2011-2012, 9.

29 ECtHR 3 December 1997, Carlin, 27537/95 found in Social Security Cases in Europe, 2007,
157-159.

2% ECtHR 12 October 2004, Asmundsson, 60669/00, paragraph 39.
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residing and working in France, made that the applicant had a pecuniary right for the
purposes of art. 1 of the First Protocol.”® This judgment seemed to bring non-
contributory benefits also under the scope of art. 1 of the First Protocol.?*’ It is clear that
after Poirrez, two distinct lines of authority existed.?*®

Stec and others

The existence of two different lines of authority (Gaygusuz versus Poirrez) inevitably led
to legal uncertainty. Therefore, in 2006 the Grand Chamber decided which of the two
lines of thought needed to be followed. This clarification was made in Stec and others.

This case concerned sex-based differences for entittement to a “reduced earnings
allowance” and a “retirement allowance”.?*® The Court recalled that the benefits at issue
were non-contributory benefits, to the extent that they had been funded by general
taxation rather than the national insurance scheme. Although only employees or former
employees (who had suffered a decrease in earning capacity due to an accident at work
or an occupational disease) were eligible for these benefits, the entitlement to the
benefits was not conditional on the payment of contributions to the national insurance
fund.>® At this point in the judgment, the Grand Chamber admits that two distinct lines of
authority have emerged in the case-law of the Court: in some cases a welfare benefit
only fell within the scope of art. 1 of the First Protocol when contributions had been paid
to the fund that financed the benefit. In other cases, even a welfare benefit in a non-
contributory scheme could fall within the ambit of art. 1 of the First Protocol. The Grand
Chamber decided to reexamine this issue.***

As the Convention must be read as a whole, and interpreted in such a way as to
promote internal consistency and harmony between its various provisions, the ECtHR
found it is noteworthy to look at the case-law on the applicability of art. 6 (1) of the
Convention. After all, the Court found that it was in the interests of the coherence of the
Convention as a whole that the autonomous concept of “possessions” in art. 1 of the
First Protocol would be interpreted in a way which is consistent with the concept of
“pecuniary right” under art. 6 (1) of the Convention.

2% ECtHR 30 September 2003, Poirrez, 40892/98, paragraphs 38-42.

27 K. KAPUY, “Social security and the European Convention on Human Rights: how an odd
couple has become presentable”, European Journal of Social Security 2007, 227. This was
already earlier confirmed in Buchen. See: ECtHR 26 November 2002, Buchen, 36541/97,
Earagraph 46.

% K. Kapuy, “Social security and the European Convention on Human Rights: how an odd
couple has become presentable”, European Journal of Social Security 2007, 227.

29 ECTHR Grand Chamber, Annual Activity Report 2005, published in January 2006,
http://www.echr.coe.int/NR/rdonlyres/AF356 FA8-1861-4A6B-95E9-
28ED53787710/0/2005GrandChamberactivityreport.pdf, 32.

%9 Compare with ECtHR 3 December 1997, Carlin, 27537/95.

%1 ECtHR Grand Chamber, 6 July 2005 (decision on admissibility), Stec and others, 65731/01
and 65900/01, paragraphs 42-47.
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The Court recalled the general rule that art. 6 (1) of the Convention applies in the field of
social insurance, including even welfare assistance.*® Keeping this case law in mind,
the Court decided that in a modern, democratic State, many individuals are completely
dependent for survival on social security and welfare benefits. Many national legal
systems recognize that such individuals require a degree of certainty and security, and
provide for benefits to be paid as of right (subject to the fulfillment of the conditions of
eligibility). Consequently, where an individual has an assertable right under domestic law
to a welfare benefit, this benefit should be protected by art. 1 of the First Protocol.
Consequently, there is no more distinction between contributory and non-contributory
benefits for the purposes of the applicability of art. (1) of the First Protocol.**®

5.2.1.1.2.1.2 Conclusion: general principles

We can conclude that nowadays a social security benefit — whether it is contributory or
non-contributory — which an individual has an assertable right to under domestic law,
falls under the scope of art. 1 of the First Protocol. Consequently, and similar to art. 6 (1)
of the Convention, benefits which are purely granted on a discretionary basis fall outside
the scope of art. 1 of the First Protocol.>**

5.2.1.1.2.2 The right to social security

The question whether art. 1 of the First Protocol grants an individual the right to a social
security benefit was also put to the Court.

5.2.1.1.2.2.1 Cases
Kopecky

In Kopecky (not a social security case), the Court listed the general principles of art. 1 of
the First Protocol. Two of them are of importance for this section: (1) art. 1 of the First
Protocol does not guarantee the right to acquire property, and (2) “The Contracting
States enjoy a wide margin of appreciation with regard to the exclusion of certain
categories of former owners from such entitlement. Where categories of owners are
excluded in this way, their claims for restitution cannot provide the basis for a “legitimate
expectation” attracting the protection of Article 1 of Protocol No. 1. On the other hand,
once a Contracting State, having ratified the Convention including Protocol No. 1, enacts
legislation providing for the full or partial restoration of property confiscated under a
previous regime, such legislation may be regarded as generating a new property right

%92 ECtHR 24 June 1993, Schuler-Zgraggen, 14518/89, paragraphs 46.

%93 ECtHR Grand Chamber, 6 July 2005 (decision on admissibility), Stec and others, 65731/01
and 65900/01, paragraphs 48-53.

%94 M. Cousins, The European Convention of Human Rights and Social Security Law, Antwerp,
Intersentia, 2008, 22.
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protected by Article 1 of Protocol No. 1 for persons satisfying the requirements for

entitlement”.3%®

Stec

In Stec, the Court applied these general principles to the area of social security: as art. 1
of the First Protocol does not create a right to acquire property, a Member State cannot
be restricted in the decision whether or not to establish any form of social security
scheme, nor in the choice of the type or amount of benefits to provide under such
scheme. However, if a Member State’s legislation provides for the payment of a benefit,
that legislation must be regarded as generating a proprietary interest falling within the
ambit of art. 1 of the First Protocol (for persons satisfying its requirements).>°® But art. 1
of the First protocol cannot be interpreted as granting individuals also the right to an
exact amount.*”’

Hoogendijk and Asmundson

In Hoogendijk, the Court clarified that an interference with a proprietary interest can only
be in compliance with art. 1 of the First Protocol if it strikes a “fair balance” between the
demands of the general interest of the community and the requirements of the protection
of the individual’s fundamental rights. The ECtHR gives a rather broad margin of
appreciation to the Member States for determining what is in the general interest of the
community.*® In this respect, the Court accepted social justice and a State’s economic
well-being.*® Also determining which contributions need to be collected involves an
appreciation of political, economic and social questions for which the Member States
receive a large margin of appreciation.®*

The interference must not only pursue a legitimate aim “in the public interest”, but must
also constitute a reasonable relationship of proportionality between the means employed

3% ECtHR 28 September 2004, Kopecky, 44912/98, paragraph 35.

3% ECtHR Grand Chamber, 6 July 2005 (decision on admissibility), Stec and others, 65731/01
and 65900/01, paragraphs 54; ECtHR 27 March 2007 (decision on admissibility), Luczak,
77782/01, p. 10.

%97 ECtHR 6 September 1995, Federspev, 22867/93 found in Social Security Cases in Europe,
2007, 129-130.

%% ECtHR 6 January 2005, Hoogendijk, 58641/00 found in Social Security Cases in Europe,
2007, 319-324.

%9 ECtHR 6 January 2005, Hoogendijk, 58641/00 found in Social Security Cases in Europe,
2007, 319-324; ECtHR 22 September 2005, Goudswaard — Van Der Lans, 75255/01 found in
Social Security Cases in Europe, 2007, 331-335.

319 ECtHR 16 september 2003, Balaz, 60243/00 found in Social Security Cases in Europe, 2007,
275-277; ECtHR 25 May 2004, Fratrik, 51224/99 found in Social Security Cases in Europe, 2007,
297-300.
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and the aim pursued. According to the Court, this implicates that the fair balance will not

be attained when an individual has to bear an “individual and excessive burden”.!*

In case of a reduction or loss of a social benefit due to a legislative change of the
entitlement criteria, the Court rarely concludes that the applicant who has seen his/her
benefit reduced (or even disappeared) was made to bear an individual and excessive
burden.®? An exception was Asmundsson. In this case, the applicant contested a
decision, taken under new legislation, to cease the payment of the disability pension
which he had received for nearly twenty years after a work accident. In this case, the
Court found that although the legitimate aim in the public interest was present (i.e.
financial difficulties of the pension fund) the applicant needed to bear an individual and
excessive burden as the vast majority of the 689 disability pensioners continued to
receive disability benefits at the same level as before the new legislation, whereas only a
small minority of disability pensioners had to bear the most drastic measure of all,
namely the total loss of their pension entitlements.**?

Lakicevic

Finally in Lakicevic, the applicants closed their private law firms and submitted papers to
start their retirements. Their old-age and disability pension entitlements, as well as the
exact amount of their pensions were established by decisions of the Pension and
Disability Insurance Fund. However, as they were encouraged to resume working on a
part-time basis, they reopened their own legal practices on a part-time basis. Sometime
later, the Pension Fund suspended the payment of the applicants’ pensions until such
time as they ceased professional activity. The applicants alleged an interference with
their right of peaceful enjoyment of possessions.

The Court found that a reduction or discontinuance of a pension may constitute an
interference with possessions and therefore needs to be justified. In the area of social
legislation (such as pensions), Member States enjoy a wide margin of appreciation
which may lead them to adjust, cap or even reduce the amount of pensions normally
payable to the qualifying population. However, such measures must be implemented in a
non-discriminatory manner and need to comply with the requirements of proportionality.
As in this case, the legislation did not provide for a reasonable and commensurate
reduction or for a transitional period to adjust individuals to the new scheme (but for the
total suspension of their entitlement), the applicants needed to bear an excessive and

31 ECtHR 6 January 2005, Hoogendijk, 58641/00 found in Social Security Cases in Europe,
2007, 319-324.. This individual and excessive burden was found in ECtHR 12 October 2004,
Asmundsson, 60669/00, paragraph 45.

%12 K. KAPUY, “Social security and the European Convention on Human Rights: how an odd
couple has become presentable”, European Journal of Social Security 2007, 227. E.g. ECtHR 6
January 2005, Hoogendijk, 58641/00 found in Social Security Cases in Europe, 2007, 319-324;
ECtHR 22 September 2005, Goudswaard — Van Der Lans, 75255/01 found in Social Security
Cases in Europe, 2007, 331-335.

313 ECtHR 12 October 2004, Asmundsson, 60669/00, paragraph 45.
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disproportionate burden. Therefore, the Court found that art. 1 of the First protocol was
violated.***

This judgment seems to establish that imposing (new) limitations to benefits has to be
“phased and partial".*** However, this is still not continuous case law, as another section
of the Court still adopts the more restrictive approach in the Sulcs case.*'®

5.2.1.1.2.2.2 Conclusion: general principles

Art. 1 of the First protocol does not constitute a right to a social security benefit.
However, if a Member State’s legislation provides for the payment of such a benefit, the
legislation generates a proprietary interest falling within the ambit of art. 1 of the First
Protocol (for persons satisfying its requirements). This legislation does not guarantee the
right to an exact amount of a benefit.

An interference with a proprietary interest is only acceptable if it strikes a “fair balance”
between the demands of the general interest of the community and the requirements of
the protection of the individual’s fundamental rights. With respect to the general interest
of community a Member State has a large margin of appreciation.

Its interference must also constitute a reasonable relationship of proportionality between
the means employed and the aim pursued. This implicates that an individual does not
have to bear an “individual and excessive burden”. The case law of the Court is not
univocal on whether or not there is an excessive burden on an individual.

5.2.1.1.3 Article 8 of the Convention: respect for family and private life

Art. 8 of the Convention:

1. Everyone has the right to respect for his private and family life, his home and his
correspondence.

2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society
in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or morals, or
for the protection of the rights and freedoms of others.

%14 ECtHR 13 December 2011, Lakicevic and others, 27458/06, 37205/06, 37207/06 and
33604/07, paragraphs 59-73.

5 M. Cousins, “Overview of recent cases before the European Court of Human Rights and the
European Court of Justice (September-December 2011)”, European Journal of Social Security
2012, 44.

%1% see Cousins description of this case in M. CousiNs, “Overview of recent cases before the
European Court of Human Rights and the European Court of Justice (September-December
2011)”, European Journal of Social Security 2012, 48-49.
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As art. 8 of the Convention has been described as “one of the most dynamically
interpreted provisions of the Convention”!’, individuals have tried to invoke art. 8 of the
Convention in cases of a “reduction, loss or refusal of a social security benefit”.3® We
will discuss the case law concerning this article in three subdivisions: the respect for
family life, the respect for private life and same-sex relationships.***

5.2.1.1.3.1 Respect for family life
5.2.1.1.3.1.1 Cases

Andersson and Kullmann

In Andersson and Kullmann, the applicants had received financial support because the
income of the husband was not sufficient to support the family. His wife was a housewife
who took care of the children. The new application for such financial support was
however refused. Instead, the children were given priority for placement at a day home
care center so that the wife also could take up employment. The applicants refused this
offer as the wife wanted to stay home and take care of the children. They alleged a
violation of art. 8 of the Convention, not only because they were refused the financial
support, but also because the reason for this support was the fact that the wife wished to
stay at home to look after her children.®?°

The Court repeated that the Convention does not as such guarantee a right to public
assistance in any form (financial support or supplying for day care home centers).
Moreover, although art. 8 of the Convention demands respect for family life, this article
does not impose on Member States the obligation to provide for financial assistance to
individuals in order to make it possible for one parent to stay at home to look after the
children.®**

Petrovic

In Petrovic, the applicant, instead of his wife, took parental leave to look after their child.
He applied for a parental leave allowance. However, he was denied this allowance
because national legislation provided that only mothers could claim such an allowance
when a child was born.

%7 See M. CousiNs, The European Convention of Human Rights and Social Security Law,

Antwerp, Intersentia, 2008, 47 and references made there.

%18 K. KAPUY, “Social security and the European Convention on Human Rights: how an odd
couple has become presentable”, European Journal of Social Security 2007, 230.

319 K. KaPUY, “Social security and the European Convention on Human Rights: how an odd
couple has become presentable”, European Journal of Social Security 2007, 231-233.

%20 Facts derived from Social Security Cases in Europe, 2007, 66.

%21 ECtHR 4 March 1986, Andersson and Kullmann, 11776/85 found in Social Security Cases in
Europe, 2007, 66-68.
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The Court needed to consider whether the subject matter of this case fell under the
scope of art. 8 of the Convention. The Court considered that the refusal to grant the
applicant a parental leave allowance could not amount to a failure to respect family life.
This is because art. 8 of the Convention does not impose any positive obligation on
Member States to provide for a financial assistance such as a parental leave allowance.
However, by paying the allowance, a Member State promotes family life and therefore
necessarily affects the way in which the latter is organized as it enables one of the
parents to stay at home to look after the children.

The ECtHR concluded that by granting parental leave allowance, States are able to
demonstrate their respect for family life within the meaning of art. 8 of the Convention.
Therefore, the allowance falls under the scope of that provision.**

Okpisz

Cases concerning child benefits were also brought before the ECtHR. In Okpisz, the
applicants immigrated with their children to Germany. They were rejected a recognition
as immigrants of German origin. Instead, they received residence titles for exceptional
purposes. Due to a change in legislation, foreigners only became entitled to child
benefits if they had a residence permit or a provisional residence permit at their disposal.
As the applicants did not meet these conditions, their child benefits were refused for the
future 3

The Court found that by granting child benefits, States are able to demonstrate their
respect for family life within the meaning of art. 8 of the Convention. Therefore, child
benefits fall within the ambit of that provision.**

5.2.1.1.3.1.2 Conclusion: general principles

Art. 8 of the Convention does not impose any positive obligation on Member States to
provide for financial assistance. However, sometimes a Member State promotes family
life and affects the way in which it is organized by paying e.g. child allowances or
parental leave allowances. Consequently, such benefits fall under the scope of art. 8 of
the Convention. Especially benefits providing for “cost compensation or income-
replacement for new-born or adopted children and for child-related absence of work” will
fall within the ambit of art. 8 of the convention.>*®

%22 ECtHR 27 March 1998, Petrovic, 20458/92, paragraph 22-29.

%23 Facts derived from Social Security Cases in Europe, 2007, 340.

%4 ECtHR 25 October 2005, Okpisz, 59140/00 found in Social Security Cases in Europe, 2007,
340-341.

325 K. KAPUY, “Social security and the European Convention on Human Rights: how an odd
couple has become presentable”, European Journal of Social Security 2007, 232.
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5.2.1.1.3.2 Respect for private life

In Goodwin, art. 8 of the Convention was invoked with regard to the respect to private
life. The applicant was a post-operative male to female transsexual. However, her official
record continued to state her sex as male. With respect to social security, this led to the
problem that she would be ineligible for a State pension at the age of 60 (the age of
entitlement for women). She was also informed that her pension contributions would
continue until she reached the age of 65 (the age of entitlement for men).

In previous cases, the ECtHR had already ruled that the absence of legal recognition of
a gender reassignment could affect a person’s private life and therefore fell under the
scope of art. 8 of the Convention.*?® In Goodwin, the ECtHR concluded even a violation
of the right to respect private life: the applicant had undergone gender reassignment
surgery and lived in society as a female. Nonetheless, the applicant remained, for legal
purposes, a male which continued to have effects on the applicant's life (e.g. retirement
age). This discordance between one’s position in society and the status imposed by law
(refusing to recognize a change of gender) could lead to stress and alienation. This
consequence cannot be regarded as a minor inconvenience arising from a formality.

After many other considerations, the Court concluded that a Member State can no
longer claim that such matter falls within its margin of appreciation. As no significant
factors of public interest weigh against the interest of the applicant in obtaining legal
recognition of her gender reassignment, the fair balance tilts decisively in favor of the
applicant.**” For a similar case concerning gender reassignment and social security, see
Grant.®*®

5.2.1.1.3.3 Same-sex relationships

Another interesting issue concerns long-term same-sex relationships. Can these
relationships enjoy the protection of respect for family life and private life? It is interesting
to see that the ECtHR has always approached these relationships separately in the light
of respect for family life and in the light of respect for private life.

5.2.1.1.3.3.1 Cases
Mata Estevez
In Mata Estevez, the applicant had lived with another man for more than ten years.

During that period, the applicant and his partner ran a joint household, pooling their
income and sharing their expenses. As under Spanish law only heterosexual couples

320 K. KaPuY, “Social security and the European Convention on Human Rights: how an odd couple

has become presentable”, European Journal of Social Security 2007, 232.
%27 ECtHR 11 July 2002, Goodwin, 28957/95, paragraphs 71-93.
328 ECtHR 23 May 2006, Grant, 32570/03.
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could marry, they could not. After his husband died, the applicant claimed a survivor’s
pension. However, this was refused since he had not been married and therefore he
could not legally be considered as a surviving spouse.

The Court stated that long-term homosexual relationships do not fall within the scope of
the right to respect for family life. Although there is a growing tendency in a number of
European States towards the legal and judicial recognition of stable partnerships
between homosexuals, this remained an area in which Member States still enjoyed a
wide margin of appreciation (given the existence of litle common ground between the
Member States).*?°

With respect to private life, the Court immediately acknowledged that the applicant’s
emotional and sexual relationship related to his private life within the meaning of art. 8 of
the Convention.

P.B. and J.S. v. Austria and J.M. v United Kingdom

In July 2010, the Court revised its position as it considered that after the judgment in
Mata Estevez, a rapid evolution of social attitudes towards same-sex couples took place
in many Member States. Already a considerable number of Member States have now
afforded legal recognition to same-sex couples and even certain provisions of EU law
reflect a growing tendency to include same-sex couples in the notion of “family”. In view
of this evolution, the Court found it artificial to maintain the view that a same-sex couple
cannot enjoy “family life” in the light of art. 8 of the Convention. Consequently, it decided
that a cohabiting same-sex couple living in a stable de facto partnership, also falls within
the notion of “family life”, just as the relationship of a different-sex couple in the same
situation would.**°

Strangely enough, the Court did not repeat this opinion in a similar case only two months
later. In this case, the Court repeated that the consensus among European States in
favour of assimilating same-sex relationships to heterosexual relationships has
undoubtedly strengthened since it examined this issue in Mata Estevez. Unfortunately,
the Court decided to not go further on this as the subject-matter of the case already fell
under the scope of art. 1 of the First Protocol.**! The fact that the ECtHR did not seize its
chance in J.M. v United Kingdom to contribute to the emerging change in its case-law,
was regretted by judges GARLICKI, HIRVELA and VUCINIC in their concurring opinion.*

%29 ECtHR 10 May 2001, Mata Estevez, 56501/00, p. 4. This was affirmed in ECtHR 22 July 2010,
P.B. and J.S. v. Austria, 18984/02, paragraph 26.

%30 ECtHR 22 July 2010, P.B. and J.S. v. Austria, 18984/02, paragraphs 29-30.

%1 ECtHR 28 September 2010, J.M. v United Kingdom, 37060/06, paragraph 50.

%32 Concurring opinion on ECtHR 28 September 2010, J.M. v United Kingdom, 37060/06, p. 29.
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5.2.1.1.3.3.2 Conclusion: general principles

The Court has always acknowledged that an applicant's emotional and sexual
relationship relates to his private life. However, same-sex relationships were originally
not considered to fall under the concept of “family life”. Consequently, a homosexual
couple which was refused a social security benefit showing respect for or even promote
family life, could not invoke art. 8 of the Convention.

However, the Court has changed its opinion due to an evolution of social attitudes
towards same-sex couples among the Member States. Although it is not always explicitly
stated, cohabiting same-sex relations with a stable de facto partnership fall within the
meaning of family life of art. 8 of the Convention.

5.2.1.1.4 Social security and the scope of the Convention: overall
conclusion

By shifting its ground and starting to range some aspects of social security under the
rights guaranteed by the Convention, the ECtHR has made it possible to subject some
social security disputes to the judgment of the Court. It is interesting to see that with
respect to the three articles discussed, the case law has evolved over time while
covering more and more aspects of social security. It will be interesting for the future to
show whether the ECtHR will continue to extend the guarantees of the Convention to
other aspects of social security.

For now, we can conclude the following. (1) Both social insurance and social assistance
benefits fall under the scope of art. 6 (1) of the Convention and art. 1 of the First protocol
if they provide for an individual, economic right derived from specific rules laid down in
national legislation. Consequently, benefits granted on a discretionary basis fall outside
the scope of the Convention. (2) Art. 8 of the Convention does not impose any positive
obligation on Member States to provide for financial assistance. However, if a Member
State promotes family life by paying e.g. child allowances or parental leave allowances,
these benefits fall under the scope of art. 8 of the Convention. (3) The absence of legal
recognition of a gender reassignment can affect a person’s private life and falls under
the protection for private life. (4) Nowadays, same-sex relationships fall within the
meaning of both private and family life.

The Convention does not guarantee a right to social security or to the exact amount of a
benefit. However, if a Member State provides for the payment of a benefit, this will
generate a proprietary interest falling within the ambit of art. 1 of the First Protocol (for
persons satisfying its requirements). At this point, an interference is only acceptable if it
strikes a “fair balance” between the demands of the general interest of the community
and the requirements of the protection of the individual’s fundamental rights. The
interference must also constitute a reasonable relationship of proportionality between the

147



means employed and the aim pursued. This implicates that an individual does not have
to bear an “individual and excessive burden”.

5.2.1.2 Article 14 of the Convention: prohibition of discrimination and
possible justification in the area of social security

Art. 14 of the Convention prohibits discrimination based on “any ground such as sex,
race, colour, language, religion, political or other opinion, national or social origin,
association with a national minority, property, birth or other status”. Although the article
only mentions some grounds of discrimination, the phrasing “any ground such as” clarifies
that this list is not exhaustive.*** Examples of other prohibited grounds are marital status,
sexual orientation, disability, residence etc.*** Discrimination exists (1) when persons in a
similar situation are treated in a different way and (2) when there is no reasonable and
objective justification for this difference in treatment.

With respect to the first condition, the applicant has to show that he/she has been
treated differently in comparison with a person in a similar situation. The situation must
not be identical, but analogous or relatively similar.®* It is interesting to see that most of
the time, the ECtHR does not examine whether there actually is a difference in treatment
between persons who find themselves in a similar situation.®*

In the Belgian Linguistic case, the ECtHR has elaborated on the content of the second
condition. In this case, the Court clarified that art. 14 of the Convention does not forbid
every difference in treatment in the exercise of the rights and freedoms. This implicates
that a differential treatment remains possible under certain conditions. The Court
immediately provides for these conditions: a difference in treatment will not violate art.
14 of the Convention if it has an objective and reasonable justification. The existence of
such a justification must be assessed in relation to the aim and effects of the measure
under consideration. According to the Court, the principles which normally prevail in
democratic societies will be of importance for this assessment. The difference in

%33 ECtHR 16 March 2010, Carson and others, 42184/05, paragraph 70; ECtHR 12 april 2006,
Stec and others, 65731/01 and 65900/01, paragraph 50; ECtHR 2 November 2010, Yigit,
3976/05, paragraph 78; M. CousINs, The European Convention of Human Rights and Social
Security Law, Antwerp, Intersentia, 2008, 66.-67; J.-F. RENUCCI, Introduction to the European
Court on Human Rights, Strasbourg, Council of Europe Publishing, 2005, 19.

% p. LeacH, Taking a Case to the European Court of Human Rights, Oxford, Oxford University
Press, 2011, 401. See references made there.

335 P, LEACH, Taking a Case to the European Court of Human Rights, Oxford, Oxford University
Press, 2011, 402.
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Intersentia, 2008, 68; O.M. ARNARDOTTIR, “Multidimensional equality from within. Themes from
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Routledge-Cavendish, 2009, 60.
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treatment must not only pursue a legitimate aim, but it must also constitute a reasonable
relationship of proportionality between the means employed and the aim pursued.®’

In Stec, the Court clarified that every Member State enjoys a margin of appreciation in
assessing whether and to what extent differences in otherwise similar situations justify a
different treatment. The scope of this margin of appreciation will depend on the subject
matter and the background.®*® For example, with respect to differential treatment based
on nationality, gender, race and sexual orientation, this margin is rather limited as the
Court only accepts very weighty reasons in order to justify such differential treatment.?*®
The same goes for particularly vulnerable groups in society, who have suffered
considerable discrimination in the past, such as disabled people or persons suffering
from HIV/AIDS.**® On the other hand, when it comes to general measures of economic
or social strategy, the ECtHR allows a wide margin of appreciation to the Member
States. Because of their direct knowledge of their society and its needs, national
authorities are in principle better placed than an international judge to appreciate what is
in the public interest on social or economic grounds. In these cases, the ECtHR will
normally respect the legislature’s policy choice, unless it is “manifestly without

reasonable foundation”.3*

A determining factor for the scope of a Member State’s margin of appreciation is the fact
whether a consensus (“‘common standard”) exists among the Member States on the
particular matter.>** For example: does the majority of Member States grant a parental
leave (allowance) to fathers? Does the majority of Member States allow a civil
partnership for same-sex couples? If the Court finds out that there is a rather broad
consensus, on a particular subject matter, the Member States’ margin of appreciation on
this matter is narrowed down. If on the other hand there is no common standard, the
Member States have a considerable freedom of movement on the subject matter.

To summarize, the ECtHR uses a three stage test in order to determine whether or not
art. 14 of the Convention has been violated:**® (1) is there a difference in treatment
between persons in analogous or relevantly similar situations? If so, (2) (a) does this

%7 ECtHR 23 July 1968, Case “relating to certain aspects of the laws on the use of languages in

education in Belgium”, 1474/62; 1677/62; 1691/62; 1769/63; 1994/63; 2126/64, paragraph 10
.30-31).

gEs ECtHR 12 April 2006, Stec and others, 65731/01 and 65900/01, paragraph 51-52.
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Intersentia, 2008, 67; P. LEACH, Taking a Case to the European Court of Human Rights, Oxford,
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Human Rights, Oxford, Oxford University Press, 2010, 564.
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difference in treatment pursue a legitimate aim?, and (2) (b) is there a reasonable
relationship of proportionality between the means employed and the aim pursued? As
the Court has often a different approach for each prohibited ground for discrimination,
we will discuss them separately.

5.2.1.2.1 Discrimination based on nationality

5.2.1.2.1.1 Cases

Gaygusuz

In Gaygusuz, the applicant was a Turkish national who applied in Austria for an
emergency assistance, after his entitlement to an unemployment benefit was expired.
He was refused this assistance based on fact that he did not have the Austrian
nationality. After the Court decided that this subject matter fell under the scope of art. 1
of the First Protocol, it needed to decide whether this difference in treatment constituted
a direct discrimination (as benefit was refused solely because of his nationality).

The ECtHR stated that a differential treatment is discriminatory if it has no objective and
reasonable justification, that is if it does not pursue a legitimate aim or if there is not a
reasonable relationship of proportionality between the means employed and the aim
sought to be realized. Although Member States enjoy a certain margin of appreciation,
the Court found that a difference of treatment exclusively based on the ground of
nationality can only be justified with very weighty reasons.***

The Austrian Government put forward the following arguments: (a) every state has a
special responsibility with respect to its citizens and must therefore provide for their
essential needs. (2) The national legislation provided for some exception to the condition
of having the Austrian nationality. (3) Austria was at that time not bound by any
international obligation to grant emergency assistance to Turkish nationals.

Nonetheless, the Court concluded that there was a violation of art. 14 of the Convention,
as it rejected every single argument: (1) the applicant was legally residing in Austria and
was paying his contributions to the unemployment insurance in the same capacity and
on the same basis as Austrian national. As he only failed to satisfy the condition of
nationality, he was in a similar situation to that of Austrian nationals with respect to his
entittement to the emergency assistance. (2) Although there were exceptions to the
condition of nationality, these exceptions were not applicable to the applicant. (3) Finally,
even though Austria was not bound by a reciprocal agreement with Turkey, by ratifying
the Convention, Austria has entered into the obligation “to secure to everyone within [its]

34 ECtHR 16 September 1996, Gaygusuz, 17371/90, paragraph 42.
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jurisdiction the rights and freedoms defined in Section | of the Convention” (art. 1 of the
Convention).**

Poirrez

In Poirrez, the applicant was adopted by a Frenchmen, but still had the lvorian
nationality and he was physically disabled since the age of seven. He applied for an
“allowance for disabled adults”. However, his application was rejected on the ground that
he was neither a French national nor a national of a country which had entered into a
reciprocity agreement with France.

The Court made a similar assessment as in Gaygusuz: (1) the applicant was legally
residing in France, where he received the minimum welfare benefit. It was not even
alleged that the applicant did not satisfy the other statutory conditions for the entitlement
to the benefit in question. As he only failed to satisfy the condition of nationality, he was
in a similar situation to that of French nationals or nationals of a country that had signed
a reciprocity agreement with respect to this benefit. (3) Finally, even though France was
not bound by a reciprocal agreement with the Ivory Coast, by ratifying the Convention,
France has entered into the obligation “to secure to everyone within [its] jurisdiction the
rights and freedoms defined in Section | of the Convention” (art. 1 of the Convention).3*
Once again, in this case the Member State could not put forward very weighty reasons
to justify the difference in treatment based on nationality.

Andrejeva

In Andrejeva, the applicant had become a stateless person due to the collapse of the
Soviet Union. The Latvian authorities granted her the status of “permanent resident non-
citizen”. When calculating her retirement pension, the Latvian authorities did not take
into account her periods of employment in Kiev and Moscow. However, if she had the
Latvian nationality, these periods of employment abroad would have been taken into
account.>*’

The Court accepts that this difference in treatment pursues the legitimate aim of
protecting a country's economic system. After all, after the break-up of the Soviet Union,
the Latvian authorities were confronted with a lot of problems linked to both the need to
set up a viable social-security system and the reduced capacity of the national budget.

As the legitimate aim was present, the Court continued by examining the reasonable
relationship of proportionality between the means employed and the legitimate aim
pursued. It recalled that the refusal to take into account the applicant’s years of

%5 ECtHR 16 September 1996, Gaygusuz, 17371/90, paragraph 45-52.

%5 ECtHR 30 September 2003, Poirrez, 40892/98, paragraph 47-50.

847 Summarizing of the facts derived from K. Kapuy, “The European Convention of Human rights”
in D. PIETERS, European and International Social Security Law, Leuven, 2011-2012, 19-20.
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employment outside Latvia was exclusively based on the fact that she did not have the
Latvian citizenship. As this constituted a difference in treatment based on nationality,
only very weighty reasons could justify it. The Court did not find those reasons. (1) It has
not been alleged that the applicant did not satisfy the other statutory conditions for the
entittement to the benefit in question. As she only failed to satisfy the condition of
nationality, she was in a similar situation to persons who had an identical or similar
career but who were recognized as Latvian citizens. (2) The applicant had the status of a
“permanent resident non-citizen” of Latvia. Therefore, Latvia was the only Member State
with which she had any stable legal ties and thus the only Member State which could
assume responsibility for her in terms of social security.**®

Luczak

Finally, Luczak needs to be discussed. In this case, the applicant was a French national
who moved to Poland. The applicant and his wife (who was a polish national) jointly
bought a farm and the applicant decided to make his living from this farm. Therefore, he
asked to be admitted to the farmers’ social security scheme. However, this was refused
as he was not a Polish national (which was a condition laid down in national legislation).
The applicant alleged discrimination based on nationality.

The Court found that the applicant was in a relevantly similar position to Polish nationals
who applied for admission to the farmers’ scheme. The Court further noted that the
applicant was permanently residing in Poland, had previously been affiliated to the
general social security scheme and had contributed as a taxpayer to the funding of the
farmers' scheme.

The creation of a particular social security scheme for farmers (which is heavily
subsidized from the public purse and is provided cover to those admitted to it on more
favorable terms than a general social security scheme) could be regarded as pursuing
an economic or social strategy falling within a State’s margin of appreciation. However,
the Court reaffirms that such legislation must be compatible with art. 14 of the
Convention. Consequently, also the principle of proportionality needs to be considered.
In this respect, the ECtHR concludes that even when weighty reasons have been
advanced for excluding an individual from the scheme, such exclusion may not leave
him in a situation in which he is denied any social insurance cover, whether under a
general or a specific scheme. Leaving an employed or self-employed person bereft of
any social security cover would be incompatible with current trends in social security
legislation in the Member States.**® Therefore, the Court found a violation of art. 14 of
the Convention.

348 ECtHR 18 February 2009, Andrejeva, 55707/00, 87-88.
319 ECtHR 27 November 2011, Luczak, 77782/01, paragraph 49-60.
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5.2.1.2.1.2 Conclusion: general principles

The above discussed case law clearly shows that the ECtHR strongly opposes to
differential treatment based on nationality. Only very weighty reasons could allow a
justification. The Court does not easily find the Member States’ arguments weighty
enough. E.g. when an individual satisfies all the conditions for entitlement except for the
one concerning nationality, the Court nearly never accepts the refusal of the benefits
because of nationality.

Consequently, cases with differential treatment explicitly based on nationality (direct
discrimination) will nearly always be considered as violating art. 14 of the Convention.>*°

5.2.1.2.2 Discrimination based on gender

The ECtHR keeps close control on the prohibition of differential treatment based on
gender, as it emphasizes that the advancement of the equality of the sexes is a major
goal in all the Member States of the Council of Europe.*" Therefore, only very weighty
reasons can justify a difference in treatment which is exclusively based on the ground of
sex.>? In a recent judgment the Grand Chamber has even stated that references to
traditions, general assumptions or prevailing social attitudes in a Member State are an
insufficient justification for a difference in treatment on the grounds of sex.**®

5.2.1.2.2.1 Cases
Van Raalte

In Van Raalte, the 45-year-old (male) applicant had never been married and had no
children. Nonetheless, he was obliged to pay contributions for childcare benefits,
whereas unmarried and childless women of the same age were exempted from the
obligation to pay these contributions. The government defended this legislation, as
women aged 45 fundamentally differ from men of the same age because for biological
reasons, they were less likely to be able to have children. The applicant alleged
discrimination based on gender.

The Court found that this situation involved a difference in treatment between persons in
similar situations, based on gender. Subsequently, it needed to decide whether this
differential treatment could be objectively and reasonably justified. The Court noted that

%9 M. Cousins, The European Convention of Human Rights and Social Security Law, Antwerp,

Intersentia, 2008, 69.

%L ECtHR 24 June 1993, Schuler-Zgraggen, 14518/89, paragraph 67.

%2 ECtHR 21 February 1997, Van Raalte, 20060/92, paragraph 40-44, ECtHR 11 June 2002,
Willis, 36042/97, paragraph 39; ECtHR 10 May 2007, Runkee and White, 42949/98 and
53134/99, paragraph 36.
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a key feature of the social security scheme in question was that the obligation to pay
contributions did not at all depend on a potential entitlement to those benefits.
Accordingly, the justification for the exemption in the present case (in particular women
aged 45 were much likely to be able to have children) ran counter to the underlying
character of the scheme (paying contributions regardless of potential entitlement).

Although Member States enjoy a margin of appreciation as regards the introduction of
exemptions to contributory obligations, art. 14 of the Convention requires that these
exemptions apply in a same way to men and women. Only compelling reasons can
justify a difference in treatment. The Court did not found such compelling reasons and
concluded that there was a violation of art. 14 of the Convention: (1) just as women over
45 may give birth to children, men of 45 or younger may be unable to procreate; (2) an
unmarried childless woman aged 45 may become eligible for the benefits in question
when she marries a man who already has children from a previous marriage; (3) the
argument that levying contributions under a child care benefits scheme from unmarried
childless women would impose an unfair emotional burden on them, might equally well
be applied to unmarried childless men or to childless couples.®**

Wessels-Bergervoet

In Wessels-Bergervoet the applicant was excluded from insurance under the General
Old Age Pensions Act (for a total period of 19 years) because she was married to a man
who was not insured under the Act during periods of employment abroad. However, if a
married man were to be in the same situation as the applicant, he would not have been
excluded from the insurance scheme in this manner.

The Court stated that this reduction in the applicant’s benefits was exclusively based on
the fact that she was a married woman, as she satisfied all the other conditions for
entitlement. The Court did not agree with the Member State’s opinion that preventing the
undesirable accumulation of pension rights is an objective and reasonable justification,
as the legislation did allow for a married man in the same situation to accumulate
pension rights. Together with some other considerations, the ECtHR concluded a
violation of art. 14 of the Convention.?*®

Willis

Another case concerning gender discrimination was Willis. The applicant was married
and had two children. At the age of 39, his wife died. For the greater part of her married
life, she had been the primary breadwinner and she had paid full social-security
contributions as an employed earner. The applicant applied for the payment of social
benefits equivalent to those which a widow whose husband had died in similar
circumstances would have received: a widow's payment and a widowed mother's

%4 ECtHR 21 February 1997, Van Raalte, 20060/92, paragraph 39.
%° ECtHR 4 June 2002, Wessels-Bergervoet, 34462/97, paragraphs 46-55.
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allowance. However, the applicant was informed that these benefits did not exist for
widowers. Consequently, discrimination based on gender was alleged.

The applicant argued that this difference in treatment between men and women was not
based on any objective and reasonable justification, but on gender-stereotyping and
broad generalizations which no longer reflected social conditions in an accurate way.

The Court observed that the refusal to grant the applicant the benefits in question was
solely based on the fact that he was a man, as it had not been argued that the applicant
failed to satisfy any of the other statutory conditions. The Court found that this difference
in treatment between men and women was not based on any “objective and reasonable

justification”.>*®

Petrovic

In Petrovic, the applicant, instead of his wife, took parental leave to look after their child.
He applied for a parental leave allowance. However, he was denied this benefit because
national legislation provided that when a child was born, only mothers could claim such
an allowance. The Court needed to decide whether this refusal constituted a
discrimination based on gender.

The Court explained that parental leave and a parental leave allowance are intended to
enable the beneficiary to stay at home to look after his/her child. While differences might
exist between mother and father in their relationship with the child, both parents are
nevertheless similarly placed in respect of taking care of their child in this period.

The Court continues that the option of giving financial assistance to the mother or the
father (at the couple’s choice) for staying at home to look after their children is relatively
recent. Originally, such measures were primarily intended to protect mothers and to
enable them to look after very young children. Only gradually society has moved towards
a more equal sharing between men and women of responsibilities for the bringing up of
their children, which resulted in the extension of these benefits to fathers. However, the
Court concludes that there still remains a great disparity on this matter between the
Member States. While most Member States have made fathers entitled to parental
leave, only few of them have also made them entitled to a parental leave allowance.
Therefore, the government in question — by refusing the parental leave allowance to the
applicant — acted within its margin of appreciation. Consequently, there is no violation of
art. 14 of the Convention.*’

%% ECtHR 11 June 2002, Willis, 36042/97, paragraphs 37-43.
%7 ECtHR 27 March 1998, Petrovic, 20458/92, paragraph 30-43.
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Markin

In a recent judgment, the Grand Chamber has reversed its opinion in Petrovic. In Markin,
the Russian authorities refused to grant the male applicant, who was a serviceman,
parental leave, as only servicewomen were entitled to three years of parental leave.

The Court underlined that it must take into account the changing conditions in Member
States and respond to any emerging consensus. As in Petrovic, the Court found that as
far as the role of taking care of the child during the period corresponding to parental
leave is concerned, men and women are “similarly placed”.

Subsequently, the ECtHR stated that the rights of military personnel may in certain
circumstances be more restricted to a greater degree than they would be in the case of
civilians. However, there has been an evolution of society: in a majority of the European
countries, the legislation provides that parental leave may be taken by civilian men and
women. Moreover, in a significant number of the Member States, both servicemen and
servicewomen are also entitled to parental leave. The ECtHR concluded that the
exclusion of servicemen from the entitlement to parental leave, while servicewomen are
entitted to such leave, cannot be reasonably or objectively justified.®*® A fortiori,
excluding male civilians from entitlement to a parental leave allowance will also not be
accepted by the Court.

Hoogendijk

Finally, Hoogendijk is worth mentioning, as in this case the ECtHR acknowledged the
possibility of indirect discrimination: a general policy or measure which has
disproportionate prejudicial effects on a particular group, although it does not specifically
aim or direct at that group.

Although statistics are not automatically sufficient for indicating a discriminatory practice,
the Court decided that when an applicant is able to show on a basis of undisputed
official statistics that a specific rule affects a clearly higher percentage of women than
men, the Member State needs to show that this difference in treatment is the
consequence of objective factors which are not gender related.®*

5.2.1.2.2.2 Conclusion: general principles

Again, a differential treatment exclusively based on the ground of sex will be very difficult
to justify. The ECtHR does often find that the reasons put forward by the Member States
are not weighty enough, especially when an individual satisfies all the conditions and a
benefit is simply refused because of his/her gender.

38 ECtHR 22 March 2012, Markin, 30078/06, paragraphs 124-151.
%9 ECtHR 6 January 2005, Hoogendijk, 58641/00 found in Social Security Cases in Europe,
2007, 319-324.
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However, when on a given matter there still exists great disparity between the Member
States, the government nevertheless enjoys a large margin of appreciation. This margin
will only be narrowed down when the social attitudes and regulations in most Member
States are univocal and a consensus is reached.

5.2.1.2.3 Discrimination based on race

The ECtHR has adopted the opinion that special importance should be attached to
discrimination based on race.*® Especially in the mid 2000’s, several cases regarding
differential treatment of Roma people were brought to Strasbourg.®®* As these cases do
not involve social security disputes, only the general principles of the Court’s case law
will be discussed.

The case law of the Court states that ethnicity and race are related concepts: whereas
the notion of race is rooted in the idea of biological classification of human beings into
subspecies on the basis of morphological features (e.g. skin colour or facial
characteristics), ethnicity is based on the idea of societal groups marked e.g. by
common nationality, religious faith, shared language, or cultural and traditional origins
and backgrounds. According to the Court, this kind of discrimination is a particularly
invidious kind and requires special vigilance and a vigorous reaction from the authorities.
It is for this reason that the authorities must use all available means to combat racism.**?

The Court also clarifies that when the applicants have submitted sufficiently reliable and
significant evidence giving rise to a strong presumption of discrimination, the burden of
proof shifts to the Member States, which need to prove that the difference was the result
of objective factors unrelated to ethnic origin. This implies that a Member State must
show that the national measure constituting a difference in treatment has a legitimate
aim and that there is a reasonable relationship of proportionality between the means
employed and the aim pursued. However, in the case of a differential treatment based
on race, color or ethnic origin, the Court will interpret this objective and reasonable
justification as strictly as possible.®*® This restriction seems to be more severe than is the
case for a justification on grounds of gender and sexual orientation where the ECtHR
only refers to “very weighty reasons” or “particularly serious reasons”.

Finally, the ECtHR always repeats that a difference in treatment which is based
exclusively or to a decisive extent on a person’s ethnic origin cannot be objectively
justified in a contemporary democratic society built on the principles of pluralism and

%9 ECtHR 14 December 1973, East African Asians, 4403/70-4419/70, 4422/70, 4423/70,
4434/70, 4443/70, 4476/70-4478/70, 4486/70, 4501/70 and 4526/70-4530/70, paragraph 207.
%1 p. LEACH, Taking a Case to the European Court of Human Rights, Oxford, Oxford University
Press, 2011, 405.

%2 ECtHR 22 December 2009, Sejdic and Finci, 27996/06 and 34836/09, paragraph 43.

33 E.G. ECtHR 13 November 2007, D.H. and Others, 57325/00, paragraphs 195-196.
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respect for different cultures.®®* Please note that with respect to gender and sexual
orientation, the Court has always forbidden differential treatment exclusively based on
those grounds. However, regarding race and ethnic origin, a difference in treatment
which is in a decisive extent based on that ground is also prohibited.

We can conclude that if one would make a hierarchy between the prohibited grounds for
discrimination, it is clear that the prohibition of discrimination based on race would be on
top. A differential treatment based exclusively or to a decisive extent on race of ethnic
origin will simply not be accepted. Other forms of distinction based on race could be
justified. However, the Court will interpret the notion of objective and reasonable
justification as strictly as possible.

5.2.1.2.4 Discrimination based on sexual orientation

Originally, differential treatment based on sexual orientation often fell within the (large)
margin of appreciation of the Member States. Nowadays, the Court seems to have
narrowed this margin and broadened the protection against such type of discrimination.

5.2.1.2.4.1 Cases
Mata Estevez

In Mata Estevez, the applicant was refused a survivor's pension after the death of his
male partner (with whom he had lived for more ten years). This refusal was based on the
fact that the applicant had not been married, so legally he could not be considered as a
surviving spouse for the purposes of a survivor’s pension. However, under the national
legislation, same-sex couples could simply not get married.

The Court repeated that a difference in treatment is discriminatory if it cannot be
objectively and reasonably justified. In this case, the Court accepted that the national
legislation concerning survivor’s allowances had a legitimate aim, namely the protection
of a family based on marriage bonds and that the differential treatment needed to be
considered to fall within the Member State’s margin of appreciation. Consequently, no
discriminatory interference with the applicant’s private life was pronounced.®*®

Karner

The Court strengthened the conditions for the possibility of a difference in treatment
based on sexual orientation in Karner (not a social security dispute). The applicant had
lived together with his partner with whom he had a homosexual relationship. They
shared the expenses on the flat. The partner of the applicant died after he had

%4 E.g. ECtHR 13 November 2007, D.H. and Others, 57325/00, paragraph 176; ECtHR 22
December 2009, Sejdic and Finci, 27996/06 and 34836/09, paragraph 44.
3% ECtHR 10 May 2001, Mata Estevez, 56501/00, p. 4-5.
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designated the applicant as his heir. After some time, the landlord of the flat brought
proceedings for termination of the tenancy. The lower courts dismissed the action, as
they found that the national legislation which provided that family members had a right to
succeed to a tenancy, was also applicable to a homosexual relationship. However, the
Supreme Court quashed the decisions of the lower courts and terminated the lease, as it
found that the notion of “life companion” in national legislation needed to be interpreted
(according to the time when it was enacted and the legislature's intention) to not include
persons of the same sex. Discrimination on the ground of sexual orientation was alleged.
The Court clarified that just like differences based on sex, differences based on sexual
orientation require particularly serious reasons by way of justification. Consequently, the
margin of appreciation of Member States is narrow: the principle of proportionality does
not merely require that the measure chosen is suited for realizing the aim pursued, but it
must also be shown that in order to achieve that aim, it was necessary to exclude a
certain category (i.e. same-sex relationships). In Karner, the government was not able to
satisfy these conditions.>®

J.M. v United Kingdom

The approach of Karner was also followed in a social security case: J.M. v United
Kingdom. The applicant was a divorced mother of two children. After her divorce, she
had lived with a woman in a same-sex relationship.367 Because of this, her contributions
to the cost of her children’s upbringing were assessed less favorable than when she
would have been involved in a same-sex relationship. The Court repeated that where the
complaint is one of discrimination on grounds of sexual orientation, the margin of
appreciation is narrow. Only particularly convincing and weighty reasons can justify such
a difference in treatment. The ECtHR found that no such reasons where present and
therefore decided that art. 14 of the Convention had been violated.**®

5.2.1.2.4.2 Conclusion: general principle

Over the years, the Court has strengthened the protection of discrimination based on
sexual orientation. Whereas at the beginning, the Member States had a large margin of
appreciation, in Karner this margin was narrowed down. Nowadays, only particularly
convincing and weighty reasons can justify a differential treatment based on sexual
orientation.

5.2.1.2.5 Discrimination based on marital status

6 ECtHR 24 July 2003, Karner, 40016/98, paragraphs 34-43.

%7 M. CousIns, “Overview of recent cases before the European Court of Human Rights and the
European Court of Justice, and legislative and policy developments (August-October 2010)”,
European Journal of Soical Security, 374.

3% ECtHR 28 September 2010, J.M. v United Kingdom, 37060/06, 54-58.
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The difference between married, civil partnership and informal co-habiting couples can
be of significant importance with respect to the entitlement to social security benefits.
The question however is whether it is legally allowed to provide for differential treatment
regarding one’s marital or civil status. Although we have already discussed the
prohibition of discrimination based on sexual orientation, same-sex relationships have
also played an important role in the ECtHR’s case law on differential treatment based on
civil status. This is because for a long time, same-sex couples could not enter into
marriage and civil partnership and could therefore not give their relationship a formal
legal recognition. This lack of formal recognition had consequences for the entitlement to
some social security benefits.

5.2.1.2.5.1 Cases
Shackell

In Shackell, the applicant complained that the lack of provision for benefits to unmarried
surviving partners constituted a discrimination based on (un)married status. The Court
referred to a judgment from 1986, which stated that although in some fields, the de facto
relationship of cohabiters is now recognized, there still exist differences between married
and unmarried couples, in particular differences in legal status and legal effects. In this
case, the Court concluded that marriage continued to be characterized by a corpus of
rights and obligations which differentiate it markedly from the situation of a man and
woman who cohabit.

In Shackell (14 years after the previous judgment), the Court noted that there was an
increased social acceptance of stable personal relationships outside the traditional
notion of marriage. However, marriage remained an institution which was widely
accepted as conferring a particular status on those who enter it. Therefore, the ECtHR
concluded that the situation of the applicant was still not comparable to that of a
widow.>%

Burden

In Burden (not a social security dispute), two sisters who had lived together in a stable,
committed and mutually supportive relationship for all their lives, claimed that they could
properly be regarded as being in a similar situation to a married couple or a same-sex
couple in civil partnership. The Grand Chamber remarked that the relationship between
siblings is qualitatively of a different nature to that between married couples and
homosexual civil partners, as the very essence of the connection between siblings is
consanguinity, whereas marriage or civil partnership with family members is forbidden.

399 ECtHR 27 April 2000, Shackell, 45851/99, p. 5.
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Subsequently, the Grand Chamber clarified that rather than the length or the supportive
nature of a relationship, the existence of a public undertaking resulting in several rights
and obligations is a determining factor. The ECtHR concluded that just as there can be
no analogy between married and civil partnership couples, on the one hand, and
heterosexual or homosexual couples who choose to live together but not to become
husband and wife or civil partners, on the other hand, the absence of a legally binding
agreement between the two sisters rendered their relationship of co-habitation
fundamentally different to that of a married or civil partnership couple.®”°

The Burden case was important, as it indicated that a married couple and a civil
partnership couple could find themselves in similar situations.

M.V. v United Kingdom

The question whether a co-habiting same-sex couple not able to marry or to enter into a
civil partnership under national law, could be regarded as similar to a married couple,
was raised in M.V. v United Kingdom.

In this case, the applicant was living with his partner to whom he was not married, but
nevertheless had a long-term and stable homosexual relationship. During their
relationship, the possibility of a civil partnership did not yet exist and therefore no legal
recognition of their relationship was possible. After his partner's death, the applicant
asked for a bereavement payment. However, this was refused, as the benefit was only
granted to the survivor of a married couple. In 2005 (after the applicant’s partner had
died), the eligibility for this benefit was broadened to civil partnership.

The applicant found that his relationship could not be compared to that of an unmarried
couple, since it had been impossible for him to gain a formal legal recognition of their
relationship. The applicant was of the opinion that the Burden judgment implicitly stated
that in situations where same-sex couples cannot enter into civil partnership, their
position would nevertheless be recognized as similar to that of a married couple.®”*

The Court underlined that there is a fundamental difference between personal
relationships based on legally binding commitment which give rise to certain rights and
duties, and informal personal relationships (even if they are being permanent and
supportive). As the relationship of the applicant could only be categorized under the
latter, he was not in a similar situation as a surviving spouse. The fact that the possibility
of civil partnership did not yet exist during his partner’s lifetime, is only a criticism to the
time it took for the Member State to enact necessary legislation. Moreover, the
government may not be criticized for this delay, as at the relevant point in time, there
was no consensus among the Member States on the formal recognition of same-sex

370 ECtHR 29 April 2008, Burden, 13378/05, paragraphs 58-66.
31 ECtHR 23 June 2009, M.V. v United Kingdom, 11313/02, p. 5.
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relationships. If this had been otherwise, the margin of appreciation of the Member State
in question would have been narrowed.?"?

Yigit

In Yigit, the applicant was married to her husband trough a religious marriage which was
not recognized under Turkish law. After her husband had died, she applied for a
survivor's pension and a health insurance covered on the basis of her husband’s
entittement. However, these benefits were refused because her marriage was not legally
recognized. Thus, religiously the applicant was married, but as this marriage was not
recognized under Turkish law, legally she had only been informally co-habiting with her
partner. The Chamber had approached this case only from art. 8 of the Convention,
whereas the Grand Chamber asked both parties to also address the issue of compliance
with art. 14 of the Convention.*"

The Grand Chamber recalled that marriage is widely accepted as conferring a particular
status and particular rights on those who enter it. Marriage is characterized by several
rights and obligations which differentiate it markedly from the situation of a man and
woman who cohabit. Therefore, Member States have a certain margin of appreciation to
treat married and unmarried couples in a different way, particularly with respect to social
and fiscal policy such as taxation, pensions and social security.

The Court needed to decide whether the differential treatment in question could be
objectively justified. First of all, the difference in treatment pursued a legitimate aim, as
marriage in accordance with the Turkish Civil Code specifically aims to protect women
by laying down a minimum age for marriage and establishing a set of rights and
obligations for women. Second of all, the Court noted that the applicant was aware of
her situation and knew that she needed to regularize her relationship in accordance with
the Civil Code in order to be entitled to benefits on her partner's death. The rules lying
down the conditions for civil marriage were clear and accessible and the arrangements
for contracting a civil marriage were straightforward and did not place an excessive
burden on the persons concerned. Furthermore, the applicant had a sufficiently long
time — twenty-six years — for contracting a civil marriage. Consequently, the Court
accepted that there was a reasonable relationship of proportionality and therefore art. 14
of the Convention was not violated.>"*

5.2.1.2.5.2 Conclusion: general principles

Although there is an increased social acceptance of stable personal relationships
outside the traditional notion of marriage, marriage remains a specific institution

72 ECtHR 23 June 2009, M.V. v United Kingdom, 11313/02, p. 6.
373 ECtHR 2 November 2010, Yigit, 3976/05, paragraph 53.
37 ECtHR 2 November 2010, Yigit, 3976/05, paragraphs 67-88.
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conferring a particular status on those who enter it. Therefore, a married couple and an
informally co-habiting couple cannot find themselves in similar situations.

Because of the rise of civil partnership, another institution constituting a legally binding
commitment which gives rise to certain rights and duties was created. Therefore, a
married couple and a civil partnership couple can find themselves in a similar situation.
We can conclude that married couples and life partnership couples can find themselves
in a similar situation. Therefore, a difference in treatment between those two types of
marital status may result in discrimination.

The situations of married and life partnership couples will not be similar to those of
informal cohabiting couples. This is because the lack of legal recognition which imposes
rights and duties to both partners. This has consequences for same-sex couples who
are not able to get married or to enter into a civil partnership, as they will be considered
as an informally cohabiting couple. In this case, the Member State will not be obliged to
grant the couple the same benefits as it would grant to a married or civil partnership
couple.®” This unfavorable situation for same-sex couples could disappear when art. 12
of the Convention (“right to marry”) is interpreted as obliging Member States to grant
same-sex couples access to marriage. However, the Court has already ruled that art. 12
of the Convention does not impose such obligation.®"

5.2.1.2.6 Discrimination based on health status

Although art. 14 of the Convention does not explicitly list “health status” or “any medical
condition”, the ECtHR has recognized in Glor that a physical disability and various other
health impairments fall within the scope of this article.>’” We will discuss the prohibition
of discrimination based on a person’s health status for two groups (each one case)
which are considered vulnerable: disabled persons and persons suffering from
HIV/AIDS. The fact that it concerns vulnerable groups will play an important role in the
ECtHR'’s assessment of differential treatment.

5.2.1.2.6.1 Disabled persons

In B. v United Kingdom, the applicant, who had a severe learning disability, had three
children. She received child benefits and means-tested income support. The applicant
was under a duty to report any change of circumstance which might affect her
entitlement to benefits. After some time, the applicant’s three children were taken into
care. At that time, she had no services of a social worker and she did not receive any
practical help from the local authority disability team. She therefore did not realize that
this was a fact which she was required to report. However, national legislation provided

3" The same goes for religious marriages who are not recognized under national law.

375 ECtHR 24 June 2010, Schalk and Kopf, 30141/04, paragraph 63.
37" ECtHR 30 April 2009, Glor, 13444/04, paragraphs 52-56; ECtHR 10 March 2011, Kiyutin v
Russia, 2700/10, paragraph 57.
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for the possibility to recover the benefits she was not entitled to anymore. The applicant
claimed that, as someone who did not have the capacity to understand the obligation to
report, she should have been treated differently from someone who did.

The Court found that the decision not to treat the applicant differently from someone who
had the capacity to understand the requirement to report pursued a legitimate aim (i.e.
ensuring the smooth operation of the welfare system and the facilitation of the recovery
of overpaid benefits). With respect to the relationship of proportionality, the Court
recalled that art. 1 of the First Protocol does not prevent public authorities from
correcting mistakes in the award of benefits (even if they result from their own
negligence). However, this principle cannot prevail in a situation where the individual
concerned is required to bear an excessive burden as a result of a measure divesting
him or her of a benefit. In this case, Court found that the national authorities had taken
sufficient steps to prevent such excessive burden: the applicant was not required to pay
interest on the overpaid sums, there was a statutory limit on the amount that could be
deducted each month from her award of income support, etc.>"

CousiINs criticizes this judgment, as the ECtHR normally applies another standard for
assessing the justification of a differential treatment based on health status.®” In Glor
(not a social security case), the Court had underlined that there exists a European and
universal consensus on the necessity of protecting people with a handicap against
discrimination.**° This consensus on the necessity results in the fact that the margin of
appreciation for Member States to establish a differential treatment of persons with a
handicap is strongly narrowed.®" This was affirmed in Kiss, where the Court underlined
that in case of a restriction of fundamental rights of a particularly vulnerable group in
society, such as the mentally disabled, a State’s margin of appreciation is substantially
narrower and it must have very weighty reasons for such restrictions.** According to
Cousins, the ECtHR failed to address this appropriate (and more severe) standard to
the B. v United Kingdom case.**?

5.2.1.2.6.2 Persons suffering from HIV/AIDS

In Kiyutin (not a social security case), the Court needed to decide whether a Member
State could refuse the grant of a residence permit because the applicant was tested
positive for HIV. The Court considered that people living with HIV are a vulnerable group

378 ECtHR 14 February 2012, B. v United Kingdom, 36571/06, paragraphs 54-63.

%79 M. CousiNs, “Overview of recent cases before the European Court of Human Rights and the
European Court of Justice (January-March 2012)”, European Journal of Social Security 2012,
141-143.

380 ECtHR 30 April 2009, Glor, 13444/04, paragraph 53.

%L ECtHR 30 April 2009, Glor, 13444/04, paragraph 84

%82 ECtHR 20 May 2010, Kiss, 38832/06, paragraph 42.

333 M. CousIns, “Overview of recent cases before the European Court of Human Rights and the
European Court of Justice (January-March 2012)”, European Journal of Social Security 2012,
145.

164



with a history of prejudice and stigmatization. Consequently, a Member State can only
be afforded a narrow margin of appreciation in choosing measures constituting
differential treatment on the basis of HIV status.*®*

Among other things, the Court considered that travel restrictions are instrumental for the
protection of public health against highly contagious diseases with a short incubation
period (e.g. cholera or “bird flu”). Such entry restrictions can help to prevent the spread
by excluding travelers who may transmit these diseases by their presence in a country.
However, the Court makes clear that the mere presence of a HIV-positive individual in a
country is not in itself a threat to public health.3%®

Furthermore, the ECtHR notes that the Member State in question does not apply HIV-
related travel restrictions to tourists, short-term visitors or nationals leaving and returning
to the country. Such differential treatment between HIV-positive long-term settlers and
short-term visitors could be objectively justified by the risk that the former could
potentially become a public burden and place an excessive demand on the publicly-
funded health care system. However, non-nationals are never entitled to free medical
assistance, except for emergency treatment. Thus, whether or not a non-national obtains
a residence permit in the Member State in question, he/she could never depend on the
public health care system.®®

The Court concluded that although the protection of public health constitutes a legitimate
aim, the Member State was unable to show that this aim could be attained by excluding
a person from residence because of his health status, namely tested positive for HIV.%’

5.2.1.2.6.3 Conclusion: general principles

The Court has extended the protection of discrimination based on health status by
narrowing the margin of appreciation of the Member States. This is because a
differential treatment based on medical conditions especially affects the vulnerable
groups in society, such as disabled people or persons suffering from HIV/AIDS.
However, it seems that the ECtHR does not always adopt its severe proportionality in
the area of social security. We will have to wait and see whether the ruling in B. v United
Kingdom was a one-time ruling or whether the Court will continue to adopt a less strict
justification test in the area of social security.

5.2.1.3 Positive action and article 14 of the Convention

Although art. 14 of the Convention does not explicitly allow Member States to take
positive action, the ECtHR has recognized the possibility thereto.*®® In the Belgium

%4 ECtHR 10 March 2011, Kiyutin v Russia, 2700/10, paragraph 64.
%85 ECtHR 10 March 2011, Kiyutin v Russia, 2700/10, paragraph 68.
38 ECtHR 10 March 2011, Kiyutin v Russia, 2700/10, paragraphs 69-70.
%7 ECtHR 10 March 2011, Kiyutin v Russia, 2700/10, paragraph 72.
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Linguistic case, the Court recognized that Member States are frequently confronted with
situations and problems which call for different solutions, especially when certain legal
inequalities tend to correct factual inequalities. ®*° In Stec, the Court even stressed that in
certain circumstances a failure to correct inequality through different treatment may in
itself give rise to a breach of art. 14 of the Convention.** Finally, in Yigit, it was
reaffirmed that the provisions of the Convention do not prevent Member States from
introducing legislative general policy measures which treat a specific group of individuals
differently from others.**" Although art. 14 of the Convention provides for the possibility
of positive action measures, it does not oblige Member States to actually take such

measures.>*

Despite the fact that positive action measures almost always strive for a legitimate aim
(i.e. the elimination of factual equalities by giving neglected groups more advantages®®)
they nevertheless constitute a difference in treatment. Therefore, the ECtHR has
decided that positive measures need to be objectively and reasonably justified in the
same way as other forms of differential treatment: (1) legitimate aim and (2) reasonable
relationship of proportionality between the aim pursued and the means employed.**
Some authors argue that although the same justification test is used, the Court
nevertheless applies a “fair loose proportionality test”.>*> This would be interesting, as
the Court normally only accepts very weighty reasons for justifying a differential
treatment based on nationality, gender, race, disability etc. As positive action measures
will be based precisely on those grounds, it would be interesting to see whether the
Court adopts a less strict scrutiny test. Therefore, we will discuss the most interesting
parts of four judgments concerning positive action measures.
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5.2.1.3.1 Cases
Lindsay

In Lindsay, the national authorities had established a difference in taxation provisions
depending on whether the husband or the wife in a married couple was the sole
breadwinner. When the husband was the sole breadwinner, he was entitled to a taxable
allowance (“married man’s allowance”), which was equivalent to one and a half times the
normal single person’s allowance. When the wife was the breadwinner, she was entitled
to an allowance equal to a single person’s allowance to set off against her earned
income. Her husband would also continue to have his married-man’s allowance. Since
the taxation provisions treated the wife’s income as accruing to her husband, a couple
could therefore benefit of an extra tax allowance against their income. The applicant
alleged, among other grounds, discrimination on the grounds of sex.

The Member State justified its national legislation because it had the legitimate aim of
encouraging married women to work in order to advance the equality of the sexes. After
all, one of the principal causes of discrimination against women has been the prejudice
in the minds of men as to the capability of women to take up work. According to the
Member State, such prejudice can only be broken down if more women obtain work and
demonstrate that this prejudice is unjustified. The aim of extra allowance is therefore to
encourage married women to work and consequently to break down unjustifiable
prejudices.*®®

After the Court stated that in the field of taxation, Member States have a margin of
appreciation with respect to the aims they want to pursue in this field, it accepted this
positive action measure. The motivation for this acceptation, however, was very short.
The Court simply stated that tax provisions which result in extra tax advantages accruing
when a wife is the breadwinner of a family, can be said to fall within the margin of
appreciation accorded to national authorities. Consequently, the difference in treatment
had an objective and reasonable justification in the aim of providing positive
discrimination in favor of married women who work.**’

Stec and others

Stec and others concerned different pensionable ages. The Court noted that originally,
these different pensionable ages were adopted in order to mitigate financial inequality
and hardship arising out of the woman’s traditional unpaid role of caring for the family in
the home rather than earning money in the workplace. The ECtHR concluded that in the

%% ECtHR 11 November 1986, Lindsay, 11089/84 found in COUNCIL OF EUROPE, Yearbook of
t he European Convention on Human Rights, Dordrecht, Martinus Nijhoff Publishers, 1986, 110
%97 ECtHR 11 November 1986, Lindsay, 11089/84, COUNCIL OF EUROPE, Yearbook of the
European Convention on Human Rights, Dordrecht, Martinus Nijhoff Publishers, 1986, 110-111.
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beginning, differential pensionable ages intended to correct “factual inequalities”
between men and women and appeared to have been objectively justified.*®

The Court continued that this difference in pensionable ages can only be justified until
such time that social conditions have changed, so that women are no longer
substantially prejudiced because of a shorter working life. This change must in any case
happen gradually. The ECtHR concluded that the use of different pensionable ages
remains reasonably and objectively justified until such time that social and economic
changes remove the need for special treatment for women. However, every Member
State has a wide margin of appreciation as to the precise timing and means of putting
right the inequality.>®® In this respect, the Court referred to the fact that many of the
Member States still maintain a difference in the pensionable ages between men and
women and to the exception provided for in art. 7 of Directive 79/7.*®° Consequently, the
Court found that the positive action measure in question did not violate art. 14 of the
Convention.

Runkee and White

The case of Runkee and White concerned two male applicants who, after their wives
had died, tried to receive a widow’s benefits. However, this kind of benefit was denied
because a man was not entitled to such benefits. The applicants took a rather
individualistic approach. They claimed that it is fundamental to the principle of equal
treatment that every individual is entitled to respect as an individual, and should not be
treated as a “statistical unit” on the basis of a personal characteristic, such as race or
sex.*"

The Court acknowledged that since the widow’s pension was not means-tested, there
was no doubt that such pension had been paid to certain widows who were less in need
than individual widowers who were denied it. However, it rejected the argument of the
applicant because it found that any welfare system, in order to be workable, may have to
use broad categorizations to distinguish between different groups in need.**

Andrle
Finally, in Andrle, the applicant applied for a retirement pension. This was refused as he

had not yet reached the retirement age for men. However, the retirement age for women
who had taken care of their children was much lower. As the applicant had custody over

398 ECtHR 12 April 2006, Stec and others, 65731/01 and 65900/01, paragraph 61.
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his children and had cared for them, he claimed that he could also retire at an earlier
age. This earlier retirement was denied, as the pensionable age for men could not be
lowered according to the number of children raised. Consequently, the applicant claimed
discrimination based on gender.

The Court stated that pension systems constitute the cornerstones of modern European
welfare systems. They are founded on the principle of long-term contributions. Unlike
other welfare benefits, every member of a society is eligible to draw this benefit after
reaching the pensionable age. Since the inherent features of a pension system allow for
family and career planning, the Court considered that any adjustments of the pension
schemes must be carried out in a gradual, cautious and measured manner. Only this
way social peace, foreseeability of the pension system and legal certainty cannot be
endangered.*®®

The Court further noted that the national legislation at issue was originally designed to
compensate for the factual inequality and hardship arising out of the combination of the
traditional mothering role of women and the social expectation of their involvement in
work on a full-time basis (legitimate aim). The Court continued that today’s society has
changed due to social and demographic developments. However, it remains difficult to
pinpoint the particular moment where the unfairness to men starts to outweigh the need
to correct the disadvantaged position of women by means of affirmative action. The
Court concluded that the national authorities are better placed to determine such a
complex issue as it relates to economic and social policies and depends on manifold
domestic variables and direct knowledge of the society. Therefore, A Member State
cannot be criticized for progressively modifying its pension system and for not
completing equalization at a faster pace. Consequently, the Court found no violation of
art. 14 of the Convention.*®*

Cousins remarks that in this case, the Court could have enforced its judgment by also
referring to the exception of art. 7 of Directive 79/7, as it had done in Stec and others.*®

5.2.1.3.2 Conclusion: general principles

This case law clearly shows that the ECtHR has adopted a positive approach to positive
action measures and has attributed Member States a rather large margin of
appreciation. We can summarize the Court’s case law as follows:

(1) Positive action is necessary to tackle factual inequalities. A failure to correct such
inequality through different treatment may even give rise to a breach of art. 14 of the
Convention.

93 ECtHR 17 February 2011, Andrle, 6268/08, paragraph 51.
“* ECtHR 17 February 2011, Andrle, 6268/08, paragraphs 46-61.
9 ECtHR 12 April 2006, Stec and others, 65731/01 and 65900/01, paragraph 63.
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(2) It is up to the Member States to determine when the aim of a positive action measure
is attained and the termination of the measure is required. With respect to the scope of
this margin of appreciation, the Court pays a lot of attention to the (non-)existence of
consensus between the Member States and to existing EU legislation.

E.g. in Stec and others, the existence of different pensionable ages was accepted
because different pensionable ages were still used in several Member States and
because Directive 79/7 allowed different pensionable ages as an exception to the
principle of equal treatment between men and women. In this respect, the Test Achats
case of the CJEU could be interesting, as this case seems to establish that the
exceptions of art. 7 of the Directive cannot be upheld in present-day society. As the
Andrle judgment of the ECtHR was pronounced on 17 February 2011, the parties and
the ECtHR could not yet have taking into account the CJEU’s judgment (1 March 2011).
Consequently, it will not only be interesting to see whether Test Achats has
consequences on the level of the European Union (in statutory social security), but also
if it will have an impact on the case law of the ECtHR, especially because the ECtHR
often refers to the “persuasive value” of the judgments of the CJEU.**®

(3) Group based positive action seems to be accepted as welfare systems may have to
use broad categorizations to distinguish between different groups in need. With this
argument, the ECtHR rejected an individualistic approach of equality. This is a
remarkable difference with the approach of the CJEU, where group based positive action
is not self-evident and is subject to strict conditions. One could argue that the ECtHR
also subjects such group based action to a justification test (i.e. legitimate aim and
reasonable relationship of proportionality). However, the above discussed case law
shows that this justification test is executed in a rather “lenient™°” way.

5.2.2 Protocol no. 12 to the European Convention for the
Protection of Human Rights and Fundamental Freedoms

Art. 1 of Protocol No. 12

1. The enjoyment of any right set forth by law shall be secured without discrimination on
any ground such as sex, race, colour, language, religion, political or other opinion,
national or social origin, association with a national minority, property, birth or other
status.

2. No one shall be discriminated against by any public authority on any ground such as

“% M. Cousins, The European Convention of Human Rights and Social Security Law, Antwerp,

Intersentia, 2008, 80.
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Convention on Human Rights” in D. SCHIEK & V. CHEGE (eds.), European Union Non-
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Routledge-Cavendish, 2009, 68, footnote 12.
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\ those mentioned in paragraph 1.

The phrasing “the enjoyment of any right set forth by law” clearly shows that art. 1 of
Protocol No. 12 establishes a general non-discrimination clause.*® Consequently, this
article can be invoked independently with respect to any right set forth by law and thus
without any reference to another article of the Convention or its protocols. The applicant
could refer to rights granted by national legislation, common law and international law.**

This protocol is the result of the aim to extend the protection against discrimination
guaranteed by the Convention and the ECtHR.*° As art. 14 of the Convention only
covers the principle of non-discrimination for “rights and freedoms set forth in this
Convention”, there was no protection for rights which fell outside the scope of the
Convention. In the field of social security, this is the case for benefits granted within the
discretionary power of an administrative authority. As these benefits fall outside the
scope of art. 6 (1) of the Convention and art. 1 of the First Protocol, they cannot enjoy
the protection of article 14 of the Convention.

5.2.2.1 Scope of Protocol No. 12

The explanatory report clarifies that the concept “discrimination” used in Protocol No. 12
has the same meaning as “discrimination” in art. 14 of the Convention.*'* This was also
affirmed by the ECtHR itself in Sejdic and Finci.*** The report also reiterates that a
distinction will not constitute a discrimination if it has an objective and reasonable
justification. With respect to this justification, the ECtHR’s case law on the scope of a
Member State’s margin of appreciation needs to be followed.**®

It is interesting to see that the list of non-discrimination grounds in art. 1 of Protocol No.
12 is identical to that in art. 14 of the Convention. This is because the inclusion of other
grounds is unnecessary, since the list of non-discrimination grounds is not exhaustive
and the inclusion of some other grounds could lead to confusion with respect to grounds
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which are not included. Consequently, the protection of art. 1 of Protocol No. 12 can also
be applied to grounds which are not explicitly mentioned.***

The explanatory report indicates in what way Protocol No. 12 will broaden the scope of
protection against discrimination. Art. 1 (2) states that no one shall be discriminated
against by any public authority. This second paragraph refers to situations where a person
is discriminated:

(1) in the enjoyment of any right specifically granted to an individual under national law;

(2) in the enjoyment of a right which may be inferred from a clear obligation of a public
authority under national law, that is, where a public authority is under an obligation under
national law to behave in a particular manner;

(3) by a public authority in the exercise of discretionary power (for example, granting
certain subsidies);

(4) by any other act or omission by a public authority (for example, the behavior of law
enforcement officers when controlling a riot).**

The Protocol does not only protect individuals against discrimination by a public
authority, but also in relations between private individuals which are normally regulated
by law and for which a Member State has a certain responsibility. E.g.: access to
services which private persons may make available to the public such as medical

care.*®

5.2.2.2 The possible impact of Protocol No. 12

5.2.2.2.1 Scope of application

A first important aspect of Protocol No. 12 is the fact that it is a freestanding article.
Although the ECtHR has brought several aspects of social security under the scope of the
Convention, other aspects remained to fall outside the scope. This is for example the case
for benefits granted within the discretionary power of an administrative authority. Due to
the enlarged scope of Protocol No. 12, individuals are now explicitly protected against
discrimination by a public authority in the exercise of discretionary power. Consequently,

14 COUNCIL OF EUROPE, Explanatory Report on Protocol No. 12, paragraph 20,
http://conventions.coe.int/Treaty/EN/Reports/Html/177.htm

*5 COUNCIL OF EUROPE, Explanatory Report on Protocol No. 12, paragraph 22,
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disputes concerning such benefits can use art. 1 of Protocol Nr. 12 as a safety net and
thus invoke the protection against discrimination.**’

5.2.2.2.2 Assessment of a differential treatment

With respect to the assessment of a differential treatment, nothing seems to differ from
the assessment according to art. 14 of the Convention. In Sejdic anf Finci (not a social
security case), the Court needed to consider if there was a violation of art. 1 of Protocol
No. 12 (after it had already decided that art. 14 of the Convention had been violated).

Firstly, the Court referred to the explanatory report to Protocol No. 12 stating that the
meaning of the term “discrimination” in art. 1 of Protocol No. 12 is identical to that in art.
14 of the Convention. As the ECtHR had already decided that there was a violation of
art. 14 of the Convention and that the notions of “discrimination” in both articles needed
to be interpreted in the same manner, the Court concluded that there also was a breach
of art. 1 of the Protocol No. 12.%'8

5.2.2.2.3 Positive action

Whereas the concept of positive action is absent in the provisions of the Convention and
it was up to the ECtHR to recognize it, the preamble of the protocol explicitly states:
“reaffirming that the principle of non-discrimination does not prevent States Parties from
taking measures in order to promote full and effective equality, provided that there is an
objective and reasonable justification for those measures”.

The explanatory report clarifies that the existence of certain groups or categories of
persons who are disadvantaged or the existence of de facto inequalities may constitute
justifications for adopting measures providing for specific advantages in order to promote
equality.**? It is interesting to see that this explanatory report tries to encourage positive
action measures. Nevertheless, and just as the ECtHR has decided in the light of art. 14
of the Convention, (1) Member States are not obliged to take positive action measures
and (2) positive measures need to be objectively and reasonably justified.*® As the
assessment of a “normal” differential treatment is the same as under art. 14 of the
Convention, it is likely that the more lenient scrutiny test for positive actions measures
under art. 14 of the Convention, will be similar to the scrutiny test under art. 1 of the
Protocol No. 12.

17 K. KAPUY, “The European Convention of Human rights” in D. PIETERS, European and

International Social Security Law, Leuven, 2011-2012, 21.

8 ECtHR 22 December 2009, Sejdic and Finci, 27996/06 and 34836/09, paragraph 56.
19 COUNCIL OF EUROPE, Explanatory Report on Protocol No. 12, paragraph 16
http://conventions.coe.int/Treaty/EN/Reports/Html/177.htm

*? COUNCIL OF EUROPE, Explanatory Report on Protocol No. 12, paragraph 16
http://conventions.coe.int/Treaty/EN/Reports/Html/177.htm
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5.2.2.2.4 Conclusion

For the field of social security, Protocol No. 12 will play an important role, as it also
covers rights which are not explicitly guaranteed by the Convention and its protocols.
With respect to the assessment of a differential treatment and its justification, no
remarkable reversals are to be accepted. This is because the ECtHR’s case law on art.
14 of the Convention will be applied in a manner similar to cases invoking art. 1 of the
Protocol No. 12.

However, two concluding remarks**: (1) although the Protocol No. 12 has entered into
force, only 18 Member States have ratified it. Therefore, there are still a lot of Member
States where applicants cannot rely on this general non-discrimination clause. (2) We
still have to wait for a social security case invoking Protocol 12, as the ECtHR has not
yet pronounced itself on art. 1 of Protocol No. 12 in social security disputes.

5.3 Legal framework at the international level

The international Bill of Human Rights consists of the Universal Declaration of Human
Rights (UDHR), the International Covenant on Civil and Political Rights (ICCPR) (two
optional protocols hereto) and the International Covenant on Economic, Social and
Cultural Rights (ICESCR).**? Beside these general human rights instruments, also more
specific Conventions with respect to the prohibition of discrimination were created, such
as the Convention on the Elimination of All Forms of Discrimination against Women
(CEAFDW) and the Convention on the Elimination of All Forms of Racial Discrimination
(CEAFRD).

It is interesting to see that there is no universal definition of the concept “discrimination”.
Whereas the CEAFDW and the CEAFRD use a similar definition**®, the UDHR, ICCPR
and ICESCR do not even present a description of the concept.***

Most international human rights instruments provide for some kind of control
mechanism. This is often a so-called “report system”, as States need to submit reports
on how they have implemented the provisions of the international instruments.*® A
specific Committee will study these reports, ask questions to the States and in the end
draw up a document with general observations. These Committees can also be
authorized to receive inter-state complaints. For individual complaints, the State has to

2L K. KaPUY, “The European Convention of Human rights” in D. PIETERS, European and

International Social Security Law, Leuven, 2011-2012, 21.

22 R K.M. SMITH, Textbook on International Human rights, Oxford, Oxford University, 2012, 37.
423 “any distinction, exclusion, restriction or preference based on race or gender which has the
purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal
footing, of human rights and fundamental freedoms in the political, economic, social, cultural or
any other field of public life.”

24 \W. VANDENHOLE, Non-Discrimination and Equality in the View of the UN Human Rights Treaty
Bodies, Antwerp, Intersentia, 2005, 33.

% R.K.M. SMITH, Textbook on International Human rights, Oxford, Oxford University, 2012, 67.
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explicitly give its consent thereto.*® When an individual complaint is considered to be

admissible, the Committee will ask the State in question to submit its observations
concerning the complaint. Afterwards, the Committee will draw up a document with its
conclusions and its opinion. Although the jurisdiction and jurisprudence of these
Committees are limited, their importance may not be underestimated.**’

The following frame shortly indicates the several control mechanisms of the Human
Rights Committee (ICCPR), Committee on Economic, Social and Cultural Rights
(ICESCR), the Committee on the Elimination of Racial Discrimination (CEAFRD) and the
Committee on the Elimination of Discrimination against Women (CEAFDW).

Human Rights Committee | Established by ICCPR (art. | - Reports

28) - Inter-State Complaints
- Individual Complaints
- General Comments

- Conclusions
Committee on Economic, Established by the - Reports
Social and Cultural Rights | Economic and Social - General discussion days
Council - Field Trips

- Individual petitions

- Individual complaints
(when the additional
protocol establishing this
control mechanism has
enough ratifications)

Committee on the Established by the - Reports
Elimination of Racial CEAFRD - Inter-State Complaints
Discrimination - Individual Complaints

- Examination of petitions

Committee on the Established by the - Reports

Elimination of CEAFDW (Art. 17) - General

Discrimination against - Recommendations

Women - Individual Complaints
- Grave and systematic
violations
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127 R.K.M. SMITH, Textbook on International Human rights, Oxford, Oxford University, 2012, 67.

R.K.M. SMITH, Textbook on International Human rights, Oxford, Oxford University, 2012, 67.
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5.3.1 The Universal Declaration of Human Rights (UDHR)

Art. 2 of the UDHR

Everyone is entitled to all the rights and freedoms set forth in this Declaration, without
distinction of any kind, such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status. Furthermore, no
distinction shall be made on the basis of the political, jurisdictional or international
status of the country or territory to which a person belongs, whether it be independent,
trust, non-self-governing or under any other limitation of sovereignty.

The words “such as” and “other status” make clear that the list of prohibited grounds for
discrimination is not exhaustive.*”® However, art. 2 of the UDHR is not a freestanding
article, as it only covers the rights and freedoms as set forth in the Declaration.**

With respect to social security, this does not cause a great deal of problems, as art. 22
of the Declaration states: “Everyone, as a member of society, has the right to social
security [...]' and art. 25 (1) of the Declaration states: “Everyone has the right [...] to
security in the event of unemployment, sickness, disability, widowhood, old age or other
lack of livelihood in circumstances beyond his control. [...]”. It is therefore clear that
social security falls under the scope of the UDHR and enjoys the protection of art. 2 of
the Declaration.

The UDHR is technically not legally binding. Nevertheless, it is widely accepted as being
the global opinion on human rights.**® The UDHR strongly emphasizes the principles of
equality and non-discrimination for everyone.*** Therefore it is said that “a prohibition on
discrimination on any ground is at the foundation of the human rights policy of the United

Nations”**?

It was the aim to draw up a legal document which developed a more detailed description
of the rights and freedoms as set forth in the UDHR. However, instead of one legal
document, the General Assembly decided two draw up two covenants: one document
would concentrate on the civil and political rights (ICCPR), whereas another would
concentrate on economic, social and cultural rights (ICESCR).*** Both Covenants
replace the provisions of the UDHR to the extent that the Covenants provide for a legally
binding option.***

428 5. SMIs, C. JANSSENS, S. MIRGAUX & K. VAN LAETHEM, Handboek Mensenrechten. De

internationale bescherming van de rechten van de mens, Antwerpen, Intersentia, 2011, 530.
29 5. SMmIs, C. JANSSENS, S. MIRGAUX & K. VAN LAETHEM, Handboek Mensenrechten. De
internationale bescherming van de rechten van de mens, Antwerpen, Intersentia, 2011, 530.
%0 R.K.M. SMITH, Textbook on International Human rights, Oxford, Oxford University, 2012, 37.
3L R .K.M. SMITH, Textbook on International Human rights, Oxford, Oxford University, 2012, 40.
32 R K.M. SMITH, Textbook on International Human rights, Oxford, Oxford University, 2012, 40.
33 R.K.M. SMITH, Textbook on International Human rights, Oxford, Oxford University, 2012, 43.
3 R.K.M. SMITH, Textbook on International Human rights, Oxford, Oxford University, 2012, 43.
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5.3.2 The International Covenant on Civil and Political Rights
(ICCPR)

Article 2 of the ICCPR:

1. Each State Party to the present Covenant undertakes to respect and to ensure to all
individuals within its territory and subject to its jurisdiction the rights recognized in the
present Covenant, without distinction of any kind, such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or other
status.

2. The States Parties to the present Covenant undertake to guarantee that the rights
enunciated in the present Covenant will be exercised without discrimination of any kind
as to race, colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status.

Article 2 of the ICCPR also limits the scope of the protection against discrimination to the
rights recognized or enunciated in the Covenant. As the ICCPR only covers civil and
political rights, disputes in the area of social security fall outside the scope of art. 2 of the
ICCPR.

However, art. 26 of the same Covenant provides for a more general non-discrimination
clause.

Art. 26 of the ICCPR:

All persons are equal before the law and are entitled without any discrimination to the
equal protection of the law. In this respect, the law shall prohibit any discrimination and
guarantee to all persons equal and effective protection against discrimination on_any
ground such as race, colour, sex, language, religion, political or other opinion, national
or social origin, property, birth or other status.

As the Human Rights Committee (HRC) can receive individual complaints
(communications) and the scope of art. 26 is not limited to the rights guaranteed by the
ICCPR itself, this article can have great significance for social security cases. After all,
the Committee on Economic, Social and Cultural Rights (CESCR), being the guardian of
the rights and freedoms guaranteed in the ICESCR, only provides for a report system
where States need to submit reports on how they have implemented the provisions of
the international instruments.**® The Committee will study these reports, ask questions to
the States and in the end, a document with general observations will be drawn up.

Up until today, the ECSCR cannot deal with individual complaints. This might change in
the near future, as the Optional Protocol to the International Covenant on Economic,

% R.K.M. SMITH, Textbook on International Human rights, Oxford, Oxford University, 2010, 65.
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Social and Cultural Rights is tabled for ratification. Among other things, this protocol
provides for an individual complaint procedure. Already eight States have ratified it.
However, in order to enter into force, a ratification by ten states is necessary (art. 18
Optional Protocol). Consequently, and in expectation of the entry into force of the
Occupational Protocol, it is interesting to see whether social security cases could rely on
the protection provided for in art. 26 of the ICCPR.

5.3.2.1 The applicability of Article 26 of the ICCPR to the area of social
security

The applicability of art. 26 of the ICCPR to the area of social security was discussed by
the HRC in the Broeks case. The applicant, a married woman, was not entitled to
continued unemployment benefits under the Dutch Unemployment Benefits Act. An
exception was made if she could prove that she was the breadwinner or that she was
permanently separated from her husband.**® As this condition did not apply to married
men, she considered this regulation as discriminatory under art. 26 of the ICCPR.

The government argued that art. 26 of the ICCPR could only be invoked in the sphere of
civil and political rights. Consequently, a government can envisage the admissibility of a
complaint concerning discrimination in the field of taxation, but it cannot accept the
admissibility of a complaint concerning the enjoyment of economic, social and cultural
rights. According to the Government, the latter category of rights is the object of a
separate United Nations Covenant. As the applicant’s complaint relates to rights in the
sphere of social security, the ICESCR is applicable. The Government concluded that the
ICESCR has its own specific system and its own specific organ for international
monitoring of how States parties meet their obligations and deliberately does not provide
for an individual complaints procedure.**’

The HRC notes that art. 26 of the ICCPR does not merely duplicate the guarantees
already provided for in art. 2 of the same Covenant. On the contrary, it derives from the
principle of equal protection of the law without discrimination, which prohibits
discrimination in law or in practice in any field regulated and protected by public
authorities.**®

The Committee continues that art. 26 of the ICCPR does not contain any obligation with
respect to the matters that may be provided for by legislation. Consequently, it does not
require that a Member State enacts legislation to provide for social security. However,
when such legislation is adopted in the exercise of a Member State's sovereign power,
this must comply with art. 26 of the Covenant.**

3 http://www.un.org/womenwatch/daw/cedaw/protocol/cases.htm (consultation: 14/06/2012).
" HRC 9 April 1987, Broeks, 172/1984, paragraph 8.3.

3% HRC 9 April 1987, Broeks, 172/1984, paragraph 12.3.

39 HRC 9 April 1987, Broeks, 172/1984, paragraph 12.4.
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